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CASE HISTORY

Mr. Krug timely appealed a determination issued on October 30, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Krug last worked for Comtec Sound & Detection, Inc. during the period May 14, 1997 through October 16, 2002. He earned $17.50 per hour for full-time work as a warehouseman. Mr. Krug was discharged effective October 16 for excessive tardiness and failure to call if unable to work.

Throughout his employment, Mr. Krug consistently arrived at work after 8:00 a.m., his scheduled start time. The general manager, 

Mr. Nagy, did not care because Mr. Krug always got his work done. He in fact had told Mr. Krug on several occasions that “He did not give a s---t” if Mr. Krug was at work after 8:00 a.m.

On September 11, 2002, Mr. Schamerhorn (operations manager) issued Mr. Krug a memo indicating that he was to report to work at 

8:00 a.m. and work until 5:00 p.m. each day. The memo also advised Mr. Krug that he was to notify management, prior to the workday, if he was unable to be at work for any reason. (Exhibit 5, page 3).

Mr. Krug did not give the memo any consideration. It was on his desk when he arrived at work on September 11. Mr. Krug did not discuss it with Mr. Schamerhorn because he did not get along with Mr. Schamerhorn. He also did not believe Mr. Schamerhorn was his immediate supervisor although he knew that Mr. Schamerhorn was the operations manager and that he had been there longer than himself. Mr. Krug had difficulty getting along with Mr. Schamerhorn for about three years.

After receipt of the September 11, Mr. Krug did not change his habit of arriving anywhere from 8:00 a.m. to 10:00 a.m. He had heard Mr. Schamerhorn complain so many times before that he did not think it was any different with the written notice. 

On October 15, Mr. Krug did not work. He called about 1:00 p.m. to advise he had taken some medication for flu/cold-like symptoms that had “put him under.” Mr. Krug had taken the prescription medication about 3:00 a.m. and did not wake up until 1:00 p.m. Mr. Krug spoke with Mr. Nagy who indicated it was not busy and not to worry about it.

Mr. Schamerhorn and Mr. Nagy made a joint decision to discharge 

Mr. Krug on October 15. They decided to fire him because they did not want to deal with Mr. Krug’s late arrivals and failures to call in any longer. Mr. Nagy admits that he did not tell Mr. Krug his job was in jeopardy. He did tell Mr. Krug that he wanted him there on time. Mr. Nagy believes that Mr. Schamerhorn advised Mr. Krug to be on time. Mr. Krug did not dispute that statement. He argues that Mr. Nagy is the general manager, not Mr. Schamerhorn.

During the hearing, Mr. Krug was asked several times why he was not at work by 8:00 a.m. He did not provide any reasons other than a single statement that at one point he was going to school. He had no explanation why going to school had anything to do with getting to work after 8:00 a.m. Mr. Krug simply made it a practice to arrive at work later than 8:00 a.m. on an average of four times per week.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes that the general manager made it clear that Mr. Krug’s late arrivals were of no concern to him. It has also been shown that Mr. Krug had been told by Mr. Schamerhorn for a number of years to be on time to work; yet he continued to arrive late without repercussions. 

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

In Nelson, Comm’r Dec. 02 1239, August 28, 2002, the Commissioner states in part:

In Berlin, Comm’r Decision 95 3110, May 31, 1996, it was held that an employee fired for violating an employer’s policies was not fired for misconduct where the employer sent mixed messages by sometimes condoning similar behavior. While the employer may have had good cause to discharge the claimant in the instant matter, we hold that her conduct does not rise to the level of misconduct connected with the work. The Tribunal properly applied the law to the facts. The Department therefore adopts the Tribunal’s findings, conclusion, and decision.

Although the Tribunal does not condone an employee’s decision to continually arrive late to work, there is no evidence that Mr. Krug knew his job was in jeopardy. The employer allowed Mr. Krug to violate the attendance policy.

Finally, Ms. Krug’s failure to notify the employer about his absence on October 15 was due to reasons beyond his control. His decision to take prescription medication that “put him under” was the result of his illness.

The overall “I don’t care” attitude relayed to Mr. Krug from the general manager about his tardiness and the lack of progressive disciplinary steps establishes Mr. Krug’s discharge was for reasons other than misconduct connected with the work.

DECISION
The determination issued on October 30, 2002 is REVERSED. Benefits are allowed for the weeks ending October 19, 2002 through November 23, 2002, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 10, 2002.
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