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CASE HISTORY

Ms. Therriault timely appealed a determination issued on 

October 30, 2002 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Therriault last worked for Kaleidoscope Academy on 

September 19, 2002. She earned $12 per hour for part-time work as a care giver. Ms. Therriault worked at the same location for three different owners since 1985. Her employment ended on October 8, 2002.

At some point before September 19, Ms. Therriault request two to three weeks off from work beginning September 20. Her daughter was scheduled for surgery that would require Ms. Therriault’s presence for the recovery. Ms. Therriault promised to keep in touch with the employer every Friday to apprise of when she expected to return to work.

Ms. Therriault maintained contact with the employer. On October 4, the owner was not available. The owner contacted Ms. Therriault’s home on October 7 and asked to speak with her. Ms. Therriault met with the owner on October 8. The owner required Ms. Therriault return to work on October 9. Ms. Therriault could not. The owner asked for the building keys and indicated she would be hiring a replacement.

Ms. Therriault could not return to work until October 14 when the doctor released her daughter. Ms. Therriault’s daughter could not drive until October 14. Her daughter has two children that have no other way to get to school and home each day. There is no bus service in the area. Ms. Therriault lived and worked in Wasilla, while her daughter lived with her two children in Anchorage. There was no other adult who could have assisted the daughter during her recovery. Ms. Therriault’s husband was working on a remote site and the father of one child was in jail.

Ms. Therriault argues that she did not quit her job, that she was discharged.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
In work separation cases, it is necessary to determine the moving party. That is decided by asking the question, “Who had the ability to retain the relationship and acted to end it?” In this case, Ms. Therriault was given an ultimatum to return to work or be fired. Ms. Therriault chose not to return. Therefore, this work separation will be viewed as a quit.

Good cause for leaving work means compelling reason(s) and exhausting reasonable alternatives. In Przekop, Comm’r 

Dec. 9229723, May 5, 1993, the Commissioner states in part:

The question then becomes, "Does Ms. Przekop have good cause to leave her employment in order to care for her mother." In this regard, the Department finds from Ms. Przekop's testimony that her mother is mentally unstable, that she has suicidal tendencies, and that she requires someone to stay with her at all times.

"An absence from work to provide care for an ill or disabled individual will be considered necessary only if:

1. The illness or disability requires close personal care during the worker's normal working hours; 2. The worker has a moral or legal obligation to provide the care; and 3. No other person or agency may reasonably be delegated to provide the care." Benefit Policy Manual, §VL 155.35.

The Department approves of this policy. The policy also provides, and the Department agrees, that a medical statement, while usually necessary, is not always needed.

The record establishes that Ms. Therriault’s daughter required a care giver to assist with the children (driving) during the recovery period. That need no longer existed as of October 14. Ms. Therriault’s inability to return to work as requested by the employer was for compelling reasons.

Ms. Therriault exhausted reasonable alternatives by initially obtaining the leave of absence. Further, it has been shown that no other individual was available to provide the assistance needed for her daughter and the children. Since Ms. Therriault had no reasonable alternative but to refuse to return to work, she had good cause for leaving work when she did.

DECISION
The determination issued on October 30, 2002 is REVERSED. Benefits are allowed for the weeks ending October 12, 2002 through 

November 16, 2002, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 17, 2002.
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