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CASE HISTORY

Mr. Hayslip appealed an October 24, 2002 determination that denies benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

The employer does business as _____ ______*. Mr. Hayslip began work there in November 2001.

Mr. Hayslip’s cook/chef job ended September 23, 2002. At the time his employment ended, the employer usually scheduled him to work from 2:00 p.m. to 10:00 p.m. on Wednesday through Sunday. The employer paid him $12 per hour.

____

* DBA name omitted because it identified an incorrect work site. See Tribunal reopening order 02 2425, dated December 17, 2002, and Tribunal decision 03 0010, dated February 14, 2003, for additional information.

Mr. Hayslip voluntarily quit after Ms. Shapro backed out of an agreement to discharge another kitchen employee. She had agreed to discharge the employee after Mr. Hayslip reported the employee sold illegal drugs in the workplace and the surrounding community. 

Ms. Shapro contends she changed her mind about firing the employee after she decided she could not rely on just one employee’s accusations for such a matter. She testifies that she asked several people about the allegations, and they reported they knew nothing of the matter.

Ms. Shapro argues she did not discharge the employee because Mr. Hayslip provided her no evidence to prove the employee sold illegal drugs.

Mr. Hayslip contends Ms. Shapro refused to talk to witnesses who were willing to tell her about the drug dealing. Mr. Hayslip also points out that the employer operates security video cameras in the workplace that would have confirmed the drug dealing. 

During the hearing, Ms. Shapro was asked if she reviewed the employer’s security tapes to determine the truth of Mr. Hayslip’s accusations. She said she had not thought of doing that.

The employer’s failure to at least look at its own security tapes undermines confidence in the thoroughness of the employer’s investigation of Mr. Hayslip’s complaints. The failure diminishes the employer’s credibility. Mr. Hayslip and Ms. Campbell appear more credible than Ms. Shapro regarding drug dealing by Mr. Hayslip’s coworker.

During the hearing, the employee in question was alleged to have said in the workplace:



If you can’t handle the drugs get out of the kitchen.

Ms. Shapro did not attempt to refute the above allegation. Lacking any rebuttal, the hearing record shows the employee in question attempted to intimidate persons who might protest his illegal drug-related activities.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause. . . . 

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .
CONCLUSION

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

Tribunal decisions are restricted to the evidence in the hearing record (see Galusha).

The employer’s failure to review its own security tapes to refute or confirm Mr. Hayslip’s accusations of illegal drugs sales in the workplace and the alleged drug-dealing employee’s intimidating statement directed at anyone who could not handle his drug activities gave Mr. Hayslip good cause to voluntarily leave work.

DECISION
The October 24, 2002 determination is REVERSED. Mr. Hayslip is allowed benefits beginning with the week ending September 28, 2002 through the week ending November 2, 2002, if he is otherwise eligible. The three-week reduction is restored to his maximum benefit amount. The determination will not jeopardize his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 5, 2002.
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Hearing Officer

