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CLAIMANT:

RUSSELL F MALONE


CLAIMANT APPEARANCES              
Russell F Malone



ESD APPEARANCES
None


CASE HISTORY
Mr. Malone timely appealed a determination issued on October 24, 2002, that denied unemployment insurance benefits pursuant to AS 23.20.379(b). Benefits were denied because the claimant refused an offer of suitable work without good cause.


FINDINGS OF FACT
Mr. Malone established an unemployment insurance benefit year effective December 16, 2001.  Mr. Malone works as a biologist. He last worked for Data Contractors as on observer on a commercial fishing vessel from August 15, 2002 to September 15, 2002. He has done this work since 1995. 

Mr. Malone’s 86-year-old mother has been in a nursing home for about 16 months. Although her health continues to decline, she is now stable. She has been hospitalized three times in the last year, the last time for a collapsed vein. Mr. Malone contacts her at least once per week. He also contacts his brother about her. Mr. Malone’s last deployment was for a fishing vessel fishing the Dutch Harbor area, making Mr. Malone more accessible to return transportation should his mother pass away.

On October 7, 2002 the office manager for Data Contractors called Mr. Malone for a position on a fishing boat fishing west of longitude 174 West (middle of Aleutian chain). The position was for about three weeks to fill-in for an observer on board the ship who could not complete his contract. Mr. Malone declined the assignment because he did not want to be so remote that he could not get back in time for his mother’s funeral should she pass away.  


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(b)
An insured worker is disqualified for waiting-week credit or benefits for a week and the next five weeks of unemployment following that week if, for that week, the insured worker fails without good cause 



(1)
to apply for available suitable work to which the insured worker was referred by the employment office; or



(2)
to accept suitable work when offered to the insured worker....

8 AAC 85.410 provides in part:


(a)
The director will determine that only work in a claimant's customary occupation is suitable work for the claimant under AS 23.20.385(b) for the first 13 consecutive weeks of the claimant's unemployment, if the claimant has reasonably good prospects of returning to work in that occupation.  A claimant is considered to have reasonably good prospects of returning to work in a seasonal occupation if the claimant is likely to return to work in the next work season.  Work that is outside the claimant's customary occupation and for which the claimant has the training and experience is considered suitable work if the claimant does not have reasonably good prospects to return to the claimant's customary occupation or has been unemployed for at least 13 consecutive weeks....

8 AAC 85.420 provides:


(a)
A claimant will be disqualified under AS 23.20.379(b) for refusing suitable work without good cause, or for a failure to apply for suitable work to which he was referred by the employment office, if the offer of work or referral to work was properly made.  An offer of work or referral to work is properly made if



(1)
a job opening exists at the time the offer is made or the referral given;



(2)
the claimant understands that he is receiving an offer or referral, unless an offer of work is not made by the employer because of claimant actions which cause the employer to withhold an offer of employment;



(3)
the claimant is given sufficient information concerning the conditions of the job, including duties, location of work, hours of work, wages, working conditions, equipment needed, and union requirements, if any, to determine the suitability of the offer or referral; and 



(4)
the claimant, upon accepting a referral, is given adequate information concerning where and how he should apply....


(c)
Refusal of an offer of work includes



(1)
refusal of a job offer from an employer or from an agent of the employer having authority to hire;



(2)
action by the claimant which causes the employer to withhold a job offer; or



(3)
after acceptance of a job offer, failure to report to work on the first scheduled day of work....


CONCLUSION
The October 7, 2002 employment referral was a bonafide referral to available work.  Mr. Malone refused the referral because he  was concerned something might happen to his mother while working at a remote site on a fishing vessel. He did not complain about other working conditions, wages, or hours. 

Under AS 23.20.385, work may not be considered suitable if the “wages, hours, or other conditions of the work offered are substantially less favorable to the individual than those prevailing for similar work in the locality.” For instance, wages are “substantially less favorable than those prevailing if the offered rate is less than 90 percent of the prevailing rate.” 8 AAC 85.410(b)(4).

While understandable that Mr. Malone would be not want to be far away when his mother passes away, this does not provide good cause for refusing otherwise suitable work. Mr. Malone did not have the responsibility of the personal care of his mother, and did not have the advice of a treating physician recommending he stay in port. Mr. Malone’s reasons for refusing work were personal, and do not provide good cause for refusing an offer of suitable work. 


DECISION
The determination issued on October 24, 2002 is AFFIRMED.  Benefits are denied for the weeks ending October 12, 2002, through November 16, 2002. Mr. Malone's benefits remain reduced, and he may be ineligible for future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 4, 2002.








Michael Swanson, 








Hearing Officer

