WILLIAMS, Lou Anne
Docket No. 02 2449
Page 2

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P. O. BOX 25509

JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 02 2449

Hearing Date: December 2, 2002

CLAIMANT:
EMPLOYER:
LOU ANNE WILLIAMS
TANANA CHIEFS CONFERENCE INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Lou Anne Williams
Raul Ybanez


Ellen Evans


Adam Demientieff

ESD APPEARANCES:
None

STATEMENT OF THE CASE

On November 4, 2002, Ms. Williams timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Williams began working for Tanana Chiefs Conference, Inc. on September 17, 2001. She last worked on October 11, 2002. At that time, she normally worked 40 hours per week and earned $14.73 per hour.

Ms. Williams worked as the youth development specialist for Minto. Youth Services scheduled a regular teleconference each week. Attendance at the teleconferences was mandatory. Before the teleconference took place, each member would be sent an agenda, which included the date and time of the conference. Ms. Williams had missed the two teleconferences immediately before the events leading to her discharge. When Mr. Demientieff, her immediate supervisor, would ask her why she had missed the conference, she would not give a direct answer. Because she had missed the two mandatory conferences, Mr. Demientieff put her on probation.

Mr. Demientieff had scheduled a visit to Minto by some staff members for Monday, October 7. On Sunday, Ms. Williams called him and left a message on his office voice mail. She told him that she was very sick and needed to go into Fairbanks to the native clinic. Minto is 130 miles northwest of Fairbanks. Ms. Williams’s aunt drove her and another woman to Fairbanks.

Ms. Williams spent all of Monday at the clinic because she did not have an appointment. She was diagnosed with pneumonia and bronchitis. Her doctor wanted to admit her to the office, but she declined, saying she had to get back to work. She spent that evening in Fairbanks in a hotel, returning to and arriving in Minto on Tuesday afternoon. When she called her office, she found that she had been discharged.

Mr. Demientieff recalls that Ms. Williams had said, in her voice-mail message, that she would be back on Monday. Ms. Williams thought that she had said she would be back on Tuesday. It would have been unreasonable, she believes, for her to have said Monday because she knew she did not have an appointment and was sure that she would have to spend most of the day at the clinic.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

A discharge is for misconduct only if the conduct was “wilful and wanton.” In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

An employer may have good reason to discharge a worker who is frequently absent or tardy, but that does not necessarily mean that the reason for the discharge was misconduct. Even if the worker was warned that further absence or tardiness could result in dismissal, it is necessary to examine the reason for the specific absence or tardiness and the worker's ability to control it. When the last instance of absence or tardiness is totally outside the worker's control, even though the worker may previously have been warned, misconduct is not shown. Benefit Policy Manual, §MC 15.

Ms. Williams became very sick on Sunday afternoon. She went into Fairbanks to the clinic where she spent all of Monday. She returned on Tuesday as soon as she was able. Her reason for missing work on that Monday was beyond her control, and, even though she was on probation, does not show a “wilful and wanton disregard of her employer’s interest.”

It may have been prudent for Ms. Williams to have called on Tuesday before leaving Fairbanks, but she believed she had told Mr. Demientieff that she would be back on Tuesday. Further, it is not reasonable to find that Mr. Demientieff would believe she could be back on Monday, even if she had said that. Minto is 130 miles from Fairbanks. Considering the time of the year, it is likely the highway was snow covered and/or icy, adding to the duration of the drive. Ms. Williams left Minto on Sunday afternoon. It would be very unlikely that she could have been back on Monday.

It is the conclusion of the Appeal Tribunal that Tanana Chiefs Conference, Inc. has not established it discharged Ms. Williams for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on October 31, 2002 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending October 19, 2002 through November 23, 2002. The reduction of Ms. Williams’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 5, 2002.
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