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ALASKA DEPARTMENT OF LABOR
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APPEAL TRIBUNAL DECISION

Docket No. 02  2497

Hearing Date: December 17, 2002

CLAIMANT:
INTERESTED EMPLOYER:
CONNIE R CHILDRESS
DUDS N SUDS

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Connie Childress
Mary Magnuson


EMP. SEC. DIV. APPEARANCES:

None

CASE HISTORY AND FINDINGS OF FACT

On November 14, 2002, Ms. Childress filed an appeal against a determination that denied her unemployment insurance benefits under AS 23.20.379. The Employment Security Division (“the Division”) mailed the determination on September 30.

Ms. Childress had moved from Sitka before the determination was mailed to her. However, she did not change her address with the Division nor did she leave a change of address with the US Postal Service. Instead, she asked a friend to forward her mail to her. Her friend did so, but sporadically. When she filed her appeal, Ms. Childress told the claims examiner that she received the determination around November 3. She recently received another packet of mail from her friend that included mail postmarked in early November.

After Ms. Childress received the determination, she read it, but was not “really paying attention.” Testimony, Ms. Childress. She delayed filing an appeal until November 14 because she was busy enrolling her son in school and trying to get her life in order.

STATUTORY PROVISIONS

AS 23.20.340. Determination of claims.

ADVANCE \D 7.20
ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151. Filing of appeals.

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

CONCLUSION

Once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation. The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period. Andrews, Comm'r. Dec. 76H-167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76-942 Civ. (Alaska Super. Ct. 1st J.D., April 13, 1977). 

It is clear from Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice. If the delay is short, the claimant need show only some cause; for longer delays, more cause must be shown. Borton v. Emp. Sec. Div., Super. Ct., 1KE-84-620 CI, (Alaska, October 10, 1985).

The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]. Anderson, Comm'r Dec. 84H-UI-186, July 20, 1984.
The Division mailed the notice of determination to Ms. Childress to the address it had on record. Ms. Childress made no efforts to inform the Division of her change of address. Therefore, the Division properly discharged its “notice” responsibility. Once it was received at that address, it came into her control, whether she, personally, received it or not. She did leave instructions with her friend to forward mail to her, but the friend did not follow through timely.

Nonetheless, Ms. C received the determination, apparantly, on November 3. The period in which to appeal expired on November 4. Had she taken action at that time, her appeal would have been timely. However, she did not pay attention to it, and she was busy doing other things.

Neither the delay of Ms. Childress’ agent nor her own delay once having received the determination were for circumstances that were beyond her control.

DECISION
Ms. Childress’ appeal from the notice of determination issued on September 27, 2002 is DISMISSED.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska on December 19, 2002.



Dan A. Kassner



Hearing Officer

