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CASE HISTORY

Ms. Lawson appealed a November 7, 2002 determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left her last suitable work without good cause or her last  employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Lawson began work with Rehab Medicine Assoc., Inc. in May 1993. She last worked in her biofeedback clinician position on May 31, 2002. At the time the employment relationship ended, the employer usually scheduled her to work about 30 hours per week. The employer paid her $25 per hour.

Exhibit 2 contains a facsimile of the determination under appeal. The determination provides, in part:

**** FACTS ****

You quit your job with Rehab Medicine on 5/30/02 because you thought you were going to get a bad review.

**** CONCLUSION OF FACTS ****

You voluntarily left your work. The circumstances involved in your leaving do not establish good cause for voluntarily leaving your work. Benefits are therefore denied from 06-02-2002 to 07‑13-2002 and your maximum benefits payable are reduced by three (3) times your weekly benefit amount. Also, you will not be eligible for extended benefits unless you return to work and earn eight (8) times your weekly benefit amount during the denial period.

Ms. Lawson established her unemployment insurance benefit year beginning date effective October 27, 2002 (Exhibit 6).

As of October 27, 2002, Rehab Medicine Assoc., Inc. was not the last business in which Ms. Lawson performed therapeutic services. A question arises as to the conditions under which Ms. Lawson performed those services.

The findings in this paragraph reflect what Ms. Lawson said during hearing 02 2520 rather than Tribunal findings of actions that occurred. The Tribunal does not make findings of fact because Ms. Lawson’s statements raise a potential new issue that would involve new parties who did not receive notice of the hearing. Ms. Lawson states she performed therapeutic services from February 2002 to July 2002 at a business named Alaska Rehabilitation Specialists owned by Debra Russell. Ms. Lawson states Ms. Russell classified her as an independent contractor even though she (Ms. Lawson) has no business license and does not independently perform therapeutic services.

The hearing record lacks evidence establishing why the unemployment insurance call center apparently thought Rehab Medicine Assoc., Inc. was Ms. Lawson’s last employer instead of Alaska Rehabilitation Specialists.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

CONCLUSION
When a claimant establishes a benefit year beginning date, AS 23.20.379(a) requires review of why the claimant left her most recent employment. As of her October 27, 2002 benefit year beginning date, Ms. Lawson states she last performed therapeutic services at Alaska Rehabilitation Specialists. Ms. Lawson states that company classified her as a contractor rather than as an employee.

AS 23.20.525(a)(10) determines whether an individual is an employee or a contractor through a review commonly known as the “ABC test.” ABC test determinations are usually made by the Employment Security Tax (EST) unit.

The unemployment insurance call center did not submit to this hearing record evidence that EST has concluded Ms. Lawson worked as a contractor at Alaska Rehabilitation Specialists instead of as an employee. If Ms. Lawson must be considered an employee of that business, then no determination and no disqualification should be issued regarding Ms. Lawson’s separation from Rehab Medicine Assoc., Inc. Resolution of issues associated with the ABC test will be remanded to the call center and EST for action.

DECISION
Ms. Lawson’s relationship with Alaska Rehabilitation Specialists/Debra Russell is REMANDED to EST for review under AS 23.20.525(a)(10).

The November 7, 2002 determination is REMANDED to Ms. Lawson’s unemployment insurance claim holding call center for REDETERMINATION after EST completes its review of Ms. Lawson’s relationship with Alaska Rehabilitation Specialists/Debra Russell.

The Tribunal originally intended not to disturb the disqualifications imposed by the November 7, 2002 determination pending issuance of the call center’s redetermination. However, it is not clear how long EST might need to complete its review. Therefore, the disqualification will be reversed subject to the following conditions.

The denial of benefits by the November 7, 2002 determination is REVERSED pending issuance of the call center’s redetermination. Ms. Lawson is allowed benefits beginning with the week ending June 8, 2002 through the week ending July 13, 2002, if she is otherwise eligible and noting a claimant is not eligible for benefits for weeks ending before the claimant establishes her benefit year (AS 23.20.375). The three weeks are restored to her maximum benefit amount. The determination will not jeopardize her eligibility for extended benefits. The call center remains free to reimpose the disqualifications in its redetermination if EST concludes Alaska Rehabilitation Specialists/Debra Russell was not Ms. Lawson’s last employer. The parties will have new appeal rights from the call center’s redetermination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 16, 2002.
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