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CASE HISTORY

Mr. Clinkscales timely appealed an October 31, 2002 determination that denies benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Clinkscales began work for this employer on July 1, 2002. His last day of work was October 14, 2002. Mr. Clinkscales worked as a driver.

On October 15, 2002, Mr. Clinkscales confronted the operations manager, Ms. Moore, over a one-half hour deduction for a lunch that he claimed he did not have time to take. Mr. Clinkscales was also unhappy over the wages he was receiving. At the hearing he pointed out that he transported “challenged” individuals and did not get any extra pay for this increased responsibility. The employer noted that the rate of pay had not changed since the commencement of his employment and Mr. Clinkscales understood a one-half hour lunch was mandatory. 

Mr. Clinkscales described himself as burned out. Mr. Clinkscales asked Ms. Moore for a leave of absence. He was given an indefinite leave, up to 30 days. The leave began at the end of his shift on October 15, 2002. 

Mr. Clinkscales reopened his claim for unemployment insurance benefits effective October 13, 2002. A telephonic interview with Employment Security Division (ESD) representatives on October 21, 2002 resulted in completion of Exhibit 3. Part of that exhibit reads as follows; “I finally told her that I wanted to take the leave at the end of the day and she agreed. I am burned out working for them and am not returning to work for them.” This information was related to the employer by ESD representatives. 

The employer then considered Mr. Clinkscales to have quit his employment. Mr. Clinkscales, on the other hand, testified that he had never informed the employer that he was quitting, had worked on October 25, 2002 when asked to cover for another driver, and had been prepared to return to work when he had been informed that he no longer had a job. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
The Employment Security Division's Benefit Policy Manual, in section VQ 135.1 states,  in part, as follows:

A.
Leave of Absence

Any time a worker leaves employment, whether temporarily or permanently, there is a separation issue.  If a leave of absence is at the employer's request, the issue is a layoff or a discharge, depending upon the circumstances.  If the leave of absence is at the worker's request, there is a voluntary leaving issue.

To preserve the employment relationship, a leave of absence must include the employer's promise that the employee will be returned to the job when the period of absence ends.  A leave of absence that merely promises rehire if there is a job opening at the end of the absence does not preserve the employment relationship. In this situation the separation occurs on the date the worker ceases working, not at the end of the so-called leave. 

If a worker files a claim at the beginning of a leave of absence, with no intervening work, adjudicate the separation according to the facts at that time.   

· If the worker then fails to return at the end of the leave, or resigns during the leave or at its end, adjudicate this separation as a voluntary leaving.

· If the employer has no work for the claimant at the end of the leave, adjudicate that separation as a layoff.

If a worker does not file a claim until the end of the leave of absence, adjudicate only the situation at that time.




Example: Leslie Dynes (97 0812, April 24, 1997) was given a leave of absence to attend his daughter's wedding.  At the close of the leave of absence, he was laid off for lack of work.  He filed for benefits at that time.  The Tribunal held that layoff was the only action to be considered. 

B.
Intent to Leave


Absence from work, resulting in the worker's discharge, is considered voluntary leaving if the worker's actions indicate no intention of returning to work, or if that is the only reasonable interpretation that can be placed on the actions.  The voluntary leaving is effective the first day of the absence, regardless of the employer's later action to discharge the employee.

The Employment Security Division's Benefit Policy Manual, in section VL 500.3 states, in part, as follows:

A worker has a right to expect to be paid for work done.  Therefore the worker has good cause for voluntarily leaving work whenever the worker does not have a reasonable certainty of receiving wages when due (Menshaw, 9229238, April 26, 1993.)  This may occur:

· When the wages are consistently late;

· When the employer’s checks consistently bounce; or

· When the employer fails to pay according to the standards previously established or required to be established.

Mr. Clinkscales became unhappy with his employment and took a voluntary leave of absence. He immediately filed for unemployment insurance benefits, which thus gave rise to an issue concerning his eligibility.  

Nothing presented is compelling enough to give Mr. Clinkscales good cause to even temporarily end his employment.              Mr. Clinkscales received compensation on time and in accordance with the terms and conditions agreed upon. Taking a required one half hour unpaid lunch break was clear. This Appeals Tribunal holds Mr. Clinkscales has not established good cause for quitting his work.   

DECISION
The determination dated October 31, 2002 is AFFIRMED.          Mr. Clinkscales is denied benefits beginning with the week ending October 19, 2002 through the week ending November 23, 2002. His maximum payable benefits are reduced by three times his weekly benefit amount and he may be ineligible for future extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 17, 2002.
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Hearing Officer

