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CASE HISTORY

Mr. Jordan timely appealed a November 7, 2002 determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Jordan began working for Northern Eclipse on September 20, 2002 as a heavy equipment operator. His last day of work was September 27, 2002. At the time work ended, the employer usually scheduled him to work 12 hours per day/7 days per week. The employer paid him $18.00 per hour.

On September 27, Mr. Jordan was working with his crew leader while they were about to put a six-inch gas pipe in a ditch that was excavated. The crew leader did not think the ditch was ready and described some changes needed to Mr. Jordan. Mr. Jordan asked if he should do the changes right then, to which the crew leader answered “I guess.” Mr. Jordan then climbed on a backhoe preparing to work in the ditch when he saw the crew leader throw some rocks at him. The rocks hit so hard that some of them lodged in the windscreen surrounding Mr. Jordan. Mr. Jordan got off the backhoe and left the worksite. He went to the office to talk to Mr. Snell, the construction superintendent. When he was informed Mr. Snell was not there, he went home.

The next day Mr. Jordan called to speak to Mr. Snell. He got an answering service that took messages for the company. He gave the message that he wanted to speak to Mr. Snell. Mr. Snell did not get that message. He indicates there have been problems with that answering service getting messages through before.

On Monday, Mr. Jordan called to talk to Mr. Snell. He was told to call back because Mr. Snell was in a meeting. When he did so, he discussed the problem of the crew leader’s behavior. He then asked Mr. Snell if he still had a job, to which

Mr. Snell replied with a list of problems with his work including reported sleeping on the job, and then hung up on him.

Mr. Snell admits he discharged Mr. Jordan primarily because he did not show up to work for three days. He didn’t give any prior warnings to Mr. Jordan. He further indicates Mr. Jordan was not very popular with other workers. Mr. Jordan denies sleeping on the job or failing to do his work as assigned. He contends the crew leader was abusive towards him in throwing the rocks and simply wanted to clear it up with Mr. Snell before returning to work. Mr. Snell knew of the rock-throwing incident but believes the crew leader was only trying to get Mr. Jordan’s attention and was not throwing rocks directly at him. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides,in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.
CONCLUSION

The determination under appeal ruled that the claimant voluntarily quit work when he abandoned his job. The evidence, however, shows that Mr. Jordan took measures, including several calls to his supervisor, to keep his job. He did not quit, and the employer agrees they discharged him on September 30.
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

Though Mr. Jordan did miss work for three days, he left work because of abusive behavior by his direct supervisor. He attempted to talk to Mr. Snell, but could not do so until the following Monday. At that time he was told he was no longer needed. The employer has failed to show through a preponderance of the evidence that Mr. Jordan’s actions rise to the level of misconduct connected with his work. I therefore hold that the disqualifying provisions of AS 23.20.379 do not apply.

DECISION
The November 7, 2002 determination is REVERSED and MODIFIED.

Mr. Jordan is allowed benefits for the week ending October 5, 2002 through the week ending November 9, 2002, and continuing thereafter if he is otherwise eligible. The three-week reduction is restored to his maximum benefit amount. The determination will not jeopardize his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 31, 2002.
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