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CASE HISTORY

Ms. Marshall timely appealed a determination issued on November 14, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Marshall worked for ProComm Alaska from September 30, 2000 through October 21, 2002. She earned $26.50 per hour for full-time work as a project manager. Ms. Marshall was discharged effective October 21, 2002 for her alleged failure to comply with a corrective action plan.

Linda Peters, the Chief Administrative Manager for ProComm Alaska, was Ms. Marshall’s direct supervisor. Ms. Marshall felt she had a relatively good working relationship with her until another individual came to work for the business. Ms. Peter’s husband, the CEO of the company, told Ms. Marshall of some derogatory statements that person made about her. During her last few weeks of work he would not even talk to her. Instead he mumbled responses to her questions or would leave her presence entirely. After that person was hired, Ms. Peters became increasingly critical of 

Ms. Marshall’s work.

On October 17, 2002, Ms. Peters gave Ms. Marshall a lengthy corrective action plan. It listed several problems with

Ms. Marshall’s work. Though she did not agree with it, Ms. Marshall eventually signed it and complied with all but one directive. That directive was to give the other person she worked with a report by the following day. 

When Ms. Marshall reported to work on October 18, a Friday, she found her computer gone from her work area. Ms. Peters had it on her desk. Ms. Peters told Ms. Marshall they needed to do something to the hard drive. Ms. Marshall did not get the machine back until late in the day. She then prepared the report she was working on for a 4 p.m. meeting. The meeting was pushed back to 

5 p.m. and then cancelled entirely. The following workday 

Ms. Peters asked Ms. Marshall if she had given the report to her coworker. Ms. Marshall replied that she had not, even though the report was finished. Ms. Peters then told her she was fired. 

Ms. Marshall had filed a discrimination complaint about her coworker on that Thursday or Friday. She did not have a chance to give him the report as the meeting in which she was to do so had been cancelled.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to appear and provide direct sworn testimony establishes Ms. Marshall’s testimony to be more credible.

The record establishes that Ms. Marshall attempted to comply with the employer’s corrective action plan, but was thwarted when her computer was taken away. She performed as best she could under the circumstances and, though she had the report ready that was being required of her, she was discharged anyway. From the evidence presented, I see no actions committed by the claimant that can be characterized as misconduct connected with the work as defined in the regulation given above. 

DECISION
The determination issued on November 14, 2002 is REVERSED. Benefits are allowed for the weeks ending October 26, 2002 through 

November 30, 2002, if Ms. Marshall is otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 31, 2002.
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