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CASE HISTORY
Mr. Rawls appealed a March 20, 2002fillin "" \d "" determination that denied benefits fillin "" \d ""

fillin "" \d ""under AS 23.20.360. Benefits were denied on the ground that he had work/earnings durinfillin "" \d ""g the weeks claimed. The determination further denied Mr. Rawlsfillin "" \d "" pursuant to AS 23.20.387 on the ground that he knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits. Hefillin "" \d "" was determined to be liable for an overpayment pursuant to AS 23.20.390. Mr. Rawls filed his appeal on November 13, 2002 raising an issue of timeliness pursuant to 

AS 23.20.340.


FINDINGS OF FACT
Timeliness of Appeal Issue

Mr. Rawlsfillin "" \d "" established an unemployment insurance claim effective January 6, 2002fillin "" \d "". He received a claimant handbook shortly thereafter. Mr. Rawls’fillin "" \d "" weekly benefit amount was $90fillin "" \d ""

fillin "" \d "".

On March 20, 2002, the Benefit Payment Control (BPC) unit issued a determination that denied Mr. Rawls benefits. The determination was sent to his address of record. Mr. Rawls, however, had left the state about three weeks earlier. He provided the postal service with a change of address. Mr. Rawls did not receive the determination.

On March 29, 2002, BPC again sent Mr. Rawls the March 20 determination but to an address in Michigan. Mr. Rawls had not lived at that address for over 12 years. He learned of the determination under appeal in late October 2002 when he returned to Alaska from North Carolina.

Overpayment, Earnings, and Fraud Issues

Mr. Rawls does not dispute the employer’s report of earnings as follows:


Week Ending
ER Earnings
Clmt Earnings Benefits Paid

 01/26/02

  $  6.50 
    $   0        $90


 03/13/99
 
    32.69  

   0         90

Mr. Rawls did not receive the $32.69 earned during the week ending March 13, 2002 until November 2002, after he returned to Alaska. He was told when he left Taco Bell in February to relocate to North Carolina that the check he received for $6.50 was all he would get. 

Exhibits 20 and 21fillin "" \d ""

fillin "" \d "" are copies of Mr. Rawls’ electronic (Victor)fillin "" \d "" certification filings for the weeks ending under appeal. Hefillin "" \d "" indicated "NO" to the question:


Did you work?

Mr. Rawls did not report the work because he had just been notified of a speech problem with this son and that the therapy would be in North Carolina. The earnings for the week ending January 26 represent one hour of training.


PROVISIONS OF LAW
AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable….

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….


CONCLUSION
Timeliness of Appeal Issue

In Whitlock, Comm'r Dec. No. 9229240, March 17, 1993, the Commissioner of Labor addressed an appeal reopening issue in part as follows: 

There is a presumption that mail which is properly addressed and placed within the U.S. mail system will be timely delivered to that address. Only if it can be shown that some circumstance occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can that presumption be overcome...and the fact that he did receive the packet of documents would strengthen the presumption that mail is correctly delivered to his address.  


There is no dispute that Mr. Rawls’ residence had change by the time the initial determination was issued. Further, there is no rebuttal evidence to conclude Mr. Rawls ever received the initial determination. Accordingly, Mr. Rawls filed his appeal once he learned of the denial of benefits. His appeal is accepted as timely filed.

Overpayment, Earnings, and Fraud Issues

The record establishes that Mr. Rawlsfillin "" \d "" failed to report work and earnings during the period under appeal. His earnings were less than $50. There is no liability for an overpayment as a result of his work and earnings.fillin "" \d ""
Mr. Rawls’fillin "" \d "" contention that he did not fraudulently withhold material facts for the weeks in question has some basis. The question regarding work is clear and unambiguous--"Did you work?" Mr. Rawls’, however, trained for one hour, then was told a month later he would not receive any additional wages. Coupled with the fact that he was getting ready to relocate for his son’s speech therapy and there is no evidence of prior wage problems, the Tribunal does not believe 

Mr. Rawls knowingly withheld material facts. The determination under appeal will be reversed.


DECISION
The appeal filed on November 13, 2002 is accepted as timely filed.

The determination issued on August 22, 2000fillin "" \d "", is REVERSEDfillin "" \d "". Benefits are allowed pursuant to AS 23.20.360fillin "" \d "" for the weeks ending January 26, 2002 and February 16, 2002 if otherwise eligible. Bfillin "" \d ""enefits are allowed pursuant to AS 23.20.387fillin "" \d "", for the weeks ending January 26, 2002fillin "" \d "", February 16, 2002, and for the weeks ending March 23, 2002 through June 8, 2002 if otherwise eligible.fillin "" \d ""
The issue of Mr. Rawls’ liability for the overpayment is REMANDED to BPC for recalculation in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the 

Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 13, 2002fillin "" \d "".

                                  Jan Schnell, Hearing Officer

