ROUSH, Karen
02 2575
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No.  02 2575    Hearing Date:  January 6, 2003

CLAIMANT:
EMPLOYER:
KAREN ROUSH
HOMER ALASKA TRIBUNE

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Karen Roush
None

ESD APPEARANCES:
None

CASE HISTORY

Ms. Roush timely appealed a determination issued on November 13, 2002 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Roush worked for the Homer Alaska Tribune during the period April 2002 through October 9, 2002. She earned $7 per hour plus commission for part-time work as an advertising representative. 

Ms. Roush quit effective October 9 because she was tired of the “gray” areas of her commission agreement.

About a week before she quit, Ms. Roush sold the back page of the newspaper. The sale of the back page is for six months and requires a $50 deposit. Ms. Roush received a check for $50 from the customer. When she returned to the office, the owner (Ms. Pascall) informed Ms. Roush that the customer had an outstanding balance and she would not honor the sale. Ms. Pascall applied the $50 toward the balance due and informed the customer of her decision. 

Ms. Roush did not receive a commission on the back page sale. She “stewed” about it for a week and decided to quit without notice. Ms. Roush was tired of having to argue with the owner over the sales commissions. Ms. Roush felt the rules were made up every time something different occurred. She admits the commission agreement (which was not signed) was unclear and contained many gray areas.

Ms. Roush admits that she always received her commission on sales but felt she had to continually argue with the owner to get them.  She did not agree with the way Ms. Pascall operated the business. Ms. Roush felt Ms. Pascall was “nit picky” about the ad sales. She also thought Ms. Pascall wanted her (Ms. Roush) to quit. Ms. Roush felt left “out of loop” on more than one occasion. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
A worker has good cause for leaving suitable work due to the actions of her supervisor only if the actions include a course of conduct amounting to "hostility, abuse or unreasonable discrimination. In addition, a worker must make a reasonable attempt to resolve the matter prior to leaving work." Craig, Comm'r Review 86H-UI-067, June 11, l986. "A mere personality conflict does not constitute a circumstance of such compelling and necessitous nature as to provide good cause [for voluntarily leaving work]." Rudd, Comm'r Dec. 87H‑EB‑195, July 6, 1987.

There is no evidence that Ms. Roush failed to receive the $7 per hour without any hassles from Ms. Pascall. What must be decided is whether Ms. Pascall’s decision to renege on the commission for the back page and having to frequently argue over her commissions would compel a reasonable and prudent individual to leave work.

The record establishes that the employer made a business decision regarding the back page customer. As a result of the customer’s outstanding balance with the employer, the ad was unacceptable. It is unfortunate that Ms. Roush made a sale that the employer refused to honor. It is within the rights of the employer to accept or reject a customer.

In Shaw, Comm'r Dec. 97 0358, June 6, 1997, the Commissioner denied benefits holding:


Good cause for leaving work depends on whether a reasonable and prudent person would be justified in quitting the job under similar circumstances. Koach v. Employment Division, 549 P.2d 1301 (Or., 1976). The cause must be one which would reasonably impel the average able‑bodied worker to give up his or her employment; mere dissatisfaction with the circumstances which are not shown to be abnormal or do not affect health does not constitute good cause for leaving work voluntarily. Mueller v. Harry Lee Motors, 334 So.2d 67 (Fla., 1976); Associated Utility Services, Inc. v. Board of Review, Dept. of Labor and Industry, 331 A.2d 39 (N.J., 1974), cited in Roderick v. ESD, Alaska Super. Ct., 1st J.D., No. 77‑782, April 4, 1978, affirmed without comment Alaska Supreme Ct., No. 4094, March 30, 1979.


The schedule changes and work assignments in this case were within the employer's authority to assign and direct work.  Although the management decisions may have been frustrating at times, the working conditions were not outside the range of acceptable management practices, under the Roderick test, nor was there a substantial risk to the claimant's health or safety. The record also does not show that the claimant was subjected to hostility or abuse from the supervisor which might justify the quit. It appears from the record that she simply did not want to deal any longer with the somewhat heightened stress level that a scheduling and dispatching job requires. This was an understandable but not compelling reason to leave the job.

An employee/employer relationship creates an inherent expectation of labor exchanged for compensation. The employer’s inability to clarify the “gray” areas of its compensation plan created the potential, as illustrated in this case, of an employee repeatedly performing labor without compensation. The ambiguity of the compensation plan gave Ms. Roush good cause to quit.

DECISION
The determination issued on November 13, 2002 is REVERSED. Benefits are allowed for the weeks ending October 12, 2002 through 

November 16, 2002 if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 7, 2003.
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Hearing Officer

