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CLAIMANT:
EMPLOYER:
ROBERT W DAVIS
WSTN AUTO ASSOCIATE STORE

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Robert W Davis
David White

ESD APPEARANCES:
None

CASE HISTORY

Mr. Davis timely appealed a November 15, 2002 determination that denied him benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Davis began work as a salesman for the above employer November 15, 2001. He last worked October 18, 2002. The work was located in Juneau, Alaska. 

Mr. Davis had continuing problems with the veins in his legs, and is in danger of having them rupture. Mr. Davis did not feel the medical facilities in Juneau were adequate, especially since they did not have a trauma care unit. However, he was satisfied with his treating physician in Juneau, who he believed to be adequate. He received no recommendation from doctors that he relocate. 

Mr. Davis resigned his position in Juneau to relocate to Pablo, Montana where he already has a home. He believed that in Pablo he would be closer to a treatment center, such as Virginia Mason in Seattle, Washington, and therefore would be safer. From where he lives in Pablo he can drive to Seattle in a day. Also, his wife would be able to drive to Seattle if he needed to be medivaced out. From Juneau, her only choice in getting to Seattle would be to go by airplane. 

Additionally, Mr. Davis is now closer to his mother who lives in Idaho and is able to see her more frequently. No transfer to another Western Auto Store was available to Mr. Davis. Mr. Davis, operations manager for the employer considered Mr. Davis an excellent employee.    


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION
A quit for medical reasons is with good cause if the conditions of work or the work environment adversely affect the claimant's health or his ability to do the work, and the claimant reasonably attempts to preserve the employment relationship.  Lewis, Comm'r Dec. No. 9322227, July 29, 1993.  Hok-Demmott, Comm'r Dec. No. 9321805, June 15, 1993.  This specifically includes medication or medical aid which would allow the worker to continue in his employment, a request for transfer to work which does not impair the worker's health, and a leave of absence where the health problem is a temporary one.  ESD Benefit Policy Manual, VL 235.05-1.

Either competent medical evidence of an inability to continue work is required, or the inability must be so evident that reasonable minds could not possibly differ about the inability.   The fact that there was no medical recommendation to quit does not necessarily mean that the quit was without good cause.  The worker need only offer competent testimony that sufficient health reasons existed to justify her termination after reasonable efforts to adjust the situation before quitting.  Graves, Comm'r Dec. No. 84H-UI-197, October 19, 1984.  Cited in ESD Benefit Policy.
Mr. Davis moved because he felt he would be safer in an area closer to anticipated medical services. His treating physician in Juneau did not recommend relocation. Mr. Davis did not move to an area known for superior medical services, but rather to an area he had a home. Mr. Davis spoke of the possibility of medivac transport from his new location. This Appeals Tribunal holds that Mr. Davis has not shown that he significantly improved his  medical situation by moving from Juneau, Alaska to Pablo, Montana. Therefore, unemployment insurance purposes, Mr. Davis is considered to have voluntarily quit work without good cause.

 

DECISION
The November 15, 2002 determination is SUSTAINED. Mr. Davis continues to be denied benefits beginning with the week ending October 26, 2002 through the week ending November 30, 2002. His maximum payable (yearly) benefits are reduced by three times his weekly benefit amount and he may be ineligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 26, 2002.








Michael Swanson







Hearing Officer

