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STATEMENT OF THE CASE

On November 25, 2002, Matthew G. and Marilee B. Rielly timely appealed separate notices of determination issued under AS 23.20.379. The issue before the Appeal Tribunal is whether they voluntarily quit suitable work without good cause. Because the factual situation in both cases is virtually the same, the appeals were combined for hearing and decision.

FINDINGS OF FACT

Mr. and Mrs. Rielly both worked for Whalers Cove Lodge (“the Lodge”). Mr. Rielly began working in March 2001. The Lodge hired him as its general manager. Mrs. Rielly moved to the lodge with him, and worked along with him, although she had not been hired. Mr. Rielly and Dick Powers, the owner, had an agreement that Mr. Rielly’s salary would be $6,000.00 per month. In April 2002, the agreement was modified so that Mrs. Rielly was put on salary as the assistant manager. The agreement split Mr. Rielly’s salary between the two of them. Mrs. Rielly was put on salary so that she would be covered by the Lodge’s medical plan.

Mr. and Mrs. Rielly worked at the Lodge from March to October 2001. They then closed the lodge and moved to the Favorite Bay Inn (“the Inn”), a bed and breakfast operation also owned by Mr. Powers and his wife. Mr. and Mrs. Rielly managed the Inn during the winter. In March 2002, Mr. and Mrs. Rielly moved back to and opened up the Lodge. They completed that season, and then quit the employment. Their last day of work was September 30. The Rielly’s quit their employment because of the stress caused by the work and the owners, because of an understanding that did not come forth, and because of the owners’ personal lives and the effect that had on the Rielly’s.

According to Mr. Rielly, the Powers are alcoholics and poorly manage the financial business of the Lodge and the Inn. Mrs. Powers would throw “temper tantrums” (testimony, Mr. Rielly), throw things around, cut down the staff, etc. On one occasion, Mrs. Powers tore up a notebook in which Mr. Rielly kept notes on the running of the business. Both Mr. and Mrs. Powers would convert the finances of the business to their personal accounts, and, at the end of the season, would sell the assets of the Lodge and post the proceeds to their personal account. Therefore, Mr. Rielly would find it difficult to run the Lodge. The Lodge was in debt. During the second year, Mr. Powers cut the number of staff because, according to Mr. Rielly, he was afraid of losing his income from the Lodge. This placed more work on the Riellys.

Mr. and Mrs. Rielly had never worked in a sportfishing lodge before. They took the employment with the understanding that the Powers wanted to sell the operation. The Rielly’s wanted to buy it. They continued to work past the first season in the belief that Mr. Powers still wanted to sell and to see if the “learning curve” would improve. By the end of the second season, they realized that Mr. Powers did not, in fact, intend to sell it.

The stress was having a physical effect on both Mr. and Mrs. Rielly. Mr. Rielly’s blood pressure had increased, his gout had inflamed, and the relationship with Mrs. Rielly had worsened. Mrs. Rielly also noted the difficult relationship between them, and also that she had experienced memory loss while employed.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

There are a number of factors in this case that leads the Tribunal to hold that the Rielly’s had good cause to leave the employment. First, they had never worked as lodge managers before. The Tribunal doubts that they knew what there were getting into, and there is a question whether the work was “suitable work” for them. A claimant is denied benefits only if the work left is “suitable work.”

Second, there was an understanding between the Rielly’s and the Powers that the Rielly’s would be able to buy the Lodge. Apparently, this was never the case, at least as far as the Powers were concerned. This could be considered a breach of employment agreement. A breach of employment agreement is good cause to leave work.

Third, the work was creating health problems for both Mr. and Mrs. Rielly. An employee is not expected to continue working under conditions which jeopardize an employee’s health.

Neither a breach of agreement or health considerations create good cause if there is some reasonable alternative to quitting. In this case, the Tribunal does not see anything further that the Rielly’s could have done. They had never worked in such a setting before, yet they gave it a second season to see if things would work out. Usually, that length of time would establish that they had accepted the conditions; however, under this situation, it appears a reasonable thing to the Tribunal and that they had not, thereby, necessarily accepted the conditions.

None of the reasons above give good cause individually. However, taken together, it is the conclusion of the Appeal Tribunal that Mr. and Mrs. Rielly voluntarily left suitable work with good cause.

A disqualification or allowance of benefits begins with the week in which a claimant is first unemployed. The Rielly’s last day of work was September 30, 2002. The appropriate dates will be modified on Mrs. Rielly’s eligibility for benefits.

DECISION

The notice of determination issued in this matter on November 16, 2002 regarding Mrs. Rielly is REVERSED and MODIFIED. No disqualification under AS 23.20.379 is imposed. Mrs. Rielly is allowed benefits for the weeks ending October 5, 2002 through November 9, 2002 so long as she is otherwise eligible. The reduction of her benefits is restored, and she is eligible for the receipt of extended benefits.

The notice of determination issued in this matter on November 16, 2002 regarding Mr. Rielly is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Rielly is allowed benefits for the weeks ending October 5, 2002 through November 9, 2002 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 10, 2003.


Dan A. Kassner


Hearing Officer

