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CASE HISTORY

Ms. Miller appealed an October 16, 2002 determination that denied unemployment insurance benefits under AS 23.20.378. She was also held liable for the repayment of benefits. The issues are whether she was able to and available for work during the period claimed, and whether she is liable for the repayment of the benefits.

FINDINGS OF FACT

Ms. Miller’s usual occupation in the past has been as a waitress and cashier. However, she last worked as an individual service provider for the Central Peninsula Counseling Center. She last worked there on May 27, 2002 at which time she was laid off.

Four or five years ago, Ms. Miller injured her back. She continued working after having an epidermal injection. On May 23, 2002, she had a second epidermal injection. On May 26, she fell through some rotted stairs, injuring her back again, although she did not realize that for a couple weeks. After a couple weeks, she could not get out of bed because of her back pain. Exhibit 6 contains numerous reports by various medical personnel detailing the injuries to Ms. Miller’s back.

On June 28, Ms. Miller had a Reemployment Services Assessment interview with a Job Service representative in Kenai. During the interview, Ms. Miller explained her medical condition. The representative asked her if she was able to work, “even at home making doilies.” Ms. Miller responded that she could. The representative told her that was fine and she did not need to look for work. Testimony, Ms. Miller. The assessment document does not give any comment by the representative that he noted any problem with her ability to or availability for work. Exhibit 6, pages 11 through 13. Ms. Miller contends that she was able to and available for work until October 8 when Dr. Sanders advised her that she could not work. Exhibit 8-A.

At some point, Ms. Miller’s medical condition came to the attention of a representative of the Anchorage UI Call Center. The representative called and spoke with Ms. Miller on October 3 and asked for medical information from her doctor. The representative’s investigation resulted in the notice of determination and the determination of liability under appeal.

Ms. Miller had filed weekly unemployment claims for the weeks ending June 1 through September 28, 2002. The Division did not submit evidence of the claims filed to the Tribunal; however, those are the weeks noted as being overpaid on the Determination of Liability and Overpayment Summary. Exhibit 3. The notice of determination under appeal denied benefits beginning May 19, 2002 and continuing until she is again able to and available for work.

STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350. Able to work and available for suitable work.

(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.

CONCLUSION

On June 28, a representative of the Employment Security Division in Kenai made a determination of Ms. Miller’s ability to and availability for work. The representative made that determination, presumably, with full knowledge of the facts. Ms. Miller told him about her medical condition. Had the information the Anchorage UI Call Center “discovered” been “new information,” the Division would have the right and the responsibility to address that information and, if needed, retroactively deny benefits. However, this was not “new information.” As noted, the Kenai representative knew of Ms. Miller’s condition when he determined she was able to and available for work. 1
This does not mean that the Division cannot prospectively deny benefits based on information it gathers while processing claims. However, it is patently unfair to deny benefits retroactively under a situation such as this.

Ms. Miller considered that she was able to and available for work until her doctor told her she could not work. The Kenai representative considered her able to and available for work. The Tribunal will not second-guess that representative. Once, however, Dr. Sanders told her that she could not work, the disqualification becomes appropriate.

DECISION
The October 16, 2002 determination is MODIFIED. Ms. Miller is allowed unemployment benefits for the weeks ending May 25, 2002 through October 5, 2002. She is denied benefits under AS 23.20.378 beginning with the week ending October 12, 2002 and continuing until she is able to and available for work.

The October 16, 2002 determination of liability is held NULL AND VOID. Ms. Miller is not liable for the repayment of benefits for the weeks ending June 1, 2002 through September 28, 2002.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 23, 2002.


Dan A. Kassner

Hearing Officer

1 The Tribunal will not comment on the Kenai representative’s advise to Ms. Miller that she could sit at home and “make doilies” as being sufficient to establish availability for work. Questionable though that advise is, he did make that determination.

