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CASE HISTORY

Ms. Young timely appealed a determination issued November 26, 2002 that denied her benefits under AS 23.20.379. The issue is whether Ms. Young was terminated for work-connected misconduct or quit work without good cause.


FINDINGS OF FACT

Ms. Young worked as an apartment manager for the employer beginning October 1, 2001 to October 10, 2002.  Ms. Young managed a complex of 24 apartments.  Her immediate supervisor was the owner of the apartments, Gary Parker.  Ms. Young lived in an apartment on the premises with a boyfriend named Paul.

In early October, Ms. Young reconciled with her former husband, Sam.  Also in early October, Sam, was diagnosed with a heart condition requiring surgery.  He determined that he wanted to have the surgery in Texas.  Because Ms. Young and Sam were reconciling, Ms. Young moved into the motel room in which he was staying (Exhibit 8). 

In mid-October, Ms. Young accompanied her husband to Texas where he had surgery.  She returned to Anchorage, Alaska November 8, 2002.  Ms. Young did not seek a leave of absence because of her personal circumstances in the apartment complex.

In the early part of October, while Ms. Young was still the manager, her boyfriend Paul collected $1,322 in rent from tenants. He then wrote a bad check to Mr. Parker.  Mr. Parker filed a police report October 21, 2002 describing the incident and implicating Ms. Young.  At the unemployment insurance hearing, Ms. Young indicated charges were never filed against her.  She further denied any involvement in defrauding the owner. Mr. Parker forthrightly testified that he had no previous problems with Ms. Young's work for him.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .



(1)
left the insured worker's last suitable work voluntarily without good cause....

(2) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.


(e)
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if



(1) 
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;



(2)
the felony or theft is "misconduct connected with the insured worker's work" under (d) of this section; and



(3)  a preponderance of the evidence establishes that




(A)
the claimant committed the act; and




(B)
the act was not justified under AS 11.81.300 


- 11.81.450.


(f)
An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.


(g)  For purposes of this section



(1)
"felony" means an act classified as a felony in




AS 11; and



(2)
"theft" means an act described in AS 11.46.100, if the value of the property or service is $50 or more.  

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In Fosselman, Comm'r Rev. No. 9123328, February 7, 1998 the Commissioner said,

The obligation to maintain a common domicile, and the other obligations of marriage, always give a married claimant good cause to quit to prevent or end a permanent marital separation, provided the decision is reasonable in view of all the circumstances; quitting is the only reasonable alternative; and the claimant acts in good faith consistent with a genuine desire of retaining the job. 

The Employment Security Division's Benefit Policy Manual, in section VQ 155.4 states,  in part, as follows:

A. Marriage


A worker who quits to get married has left employment without good cause, since this can be accomplished without leaving work.  However, a worker who quits to get married and to accompany or join a spouse in another locality has compelling reasons for leaving employment, if the worker meets the criteria stated in VL 155.2, "Home, Spouse, or Children In Another Location."

Example: A claimant quit her job in order to marry and move with her husband-to-be who was military and transferring out of the state.  The Tribunal held that, since she worked up to five days before her move, she quit for good cause.  (DeNunno, 97 1682, August 20, 1997)

Although events occurred very close together, this Appeals Tribunal holds that Ms. Young quit her position with this employer. The employer did attempt to file charges against her for theft. However, this was after she had left that employment/ Furthermore, the police report he filed does not appear to have resulted in criminal proceedings being instituted against her. 

Ms. Young quit her work for this employer to reunite and marry her former husband. Under the unusual circumstances of this case quitting her work appears to have been her only course of action. Her previous boyfriend had been staying with her at the apartment complex she managed. She moved out to rejoin her husband where he was staying. She could not do this and continue her on-site management position. It is the conclusion of this Appeals Tribunal that Ms. Young had good cause to quit her work.   

DECISION
The November 26, 2002 determination is REVERSED and MODIFIED.   Ms. Young is allowed benefits, if otherwise eligible, beginning with the week ending October 19, 2002 through the week ending October 11, 2003 pursuant to AS 23.20 379(a)(1). The three-week reduction from her maximum benefit amount is restored. The determination will not interfere with her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 30, 2002.








Michael Swanson







Hearing Officer

