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CASE HISTORY

Mr. Williams timely appealed a determination issued on December 4, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Williams last worked for Richfield Hotel Management (Millennium Alaska Hotel) during the period April 1989 through November 13, 2002. He earned $2038.47 biweekly for full-time work as an executive chef. Mr. Williams was discharged effective November 13 for his failure to meet the employer’s requirements.

In October 2001 and April 2002, Mr. Williams was counseled about his failure to stay within the food costs budget. From October to April, the kitchen overspent by $71,000. Mr. Williams contends he was unaware of the over spending.

In September 2002, Mr. Williams requested that he be allowed to enter into the computer the inventory levels each month. He had originally asked Ms. McGrath, food/beverage manager and human resources manager, to do that chore for him because he did not have time. Mr. Williams believed the data entered by Ms. McGrath was incorrect. 

The food costs for September revealed the kitchen was within budget. However, the employer discovered in November outstanding invoices for food costs in September. Those invoices should have been submitted to accounts payable in October. The late invoices caused the food budget for September to be over by $10,000.

The employer opted to discharge Mr. Williams when they discovered the invoices in early November. He was discharged because he failed to meet employer demands that he remain within the budget, he failed to follow company policy regarding invoices and preparing evaluations, and he failed to be available to his staff when promised.

In April 2002, Mr. Williams was advised to attend weekly meetings on Fridays with Ms. McGrath. Mr. Williams missed the majority of those meetings. The meetings were designed to afford Mr. Williams guidance and/or training for his position. The meetings were mandatory. When Mr. Williams missed one, he would have an excuse and state he would try better.

Every quarter, the employer issues a statement to all salaried managers that they must record their daily/weekly time and submit it to payroll every two weeks. Ms. McGrath believed Mr. Williams did not put in more than an average of 30 hours per week, and failed to submit all time sheets as requested. 

The employer contends Mr. Williams’s failure to attend the weekly meetings and spend a minimum of 40 hours per week at work contributed to his inability to satisfactorily complete his duties. Ms. McGrath had given several suggestions to Mr. Williams on how to meet the budget requirements. Mr. Williams felt some of the suggestions were too onerous and time consuming. One suggestion, perpetual (daily/weekly) inventory, was started but soon stopped (about one year before Mr. Williams was discharged). He had no explanation why he stopped doing the daily inventories.

Employer policy requires invoices to be submitted to accounts payable on a daily basis with an attached log. October invoices were discovered in November that belonged to the kitchen. 

Mr. Williams contends he put them in Ms. McGrath’s in-box. 

Ms. McGrath never gets invoices before accounts payable submits them to her for approval. All invoices go first to accounts payable. Ms. McGrath had never received invoices from Mr. Williams in the past. The Tribunal accepts the employer’s position that he did not submit the invoices timely.

Sometime during summer 2002, Mr. Williams was counseled about late employee evaluations. Mr. Williams contends the evaluations that were late had been returned by human resources and he needed to talk to the employee. Ms. McGrath returned the evaluations because they had not been signed. Others had not been received at all. Mr. Sargento, former executive sous chef and current executive chef, concurs with Ms. McGrath that evaluations were late or not submitted at all.

Mr. Williams was consistently over budget in labor costs and numerous times on food costs. Mr. Williams felt he could not meet the labor budget because of the low number of staff he was assigned. Ms. McGrath informed Mr. Williams that with better planning, he could reduce overtime and utilize more employees with straight time pay.

Ms. McGrath also gave Mr. Williams suggestions regarding reduction on food costs. Mr. Williams insisted it had to do with over portioning, waste, and high pricing. He did not implement 

Ms. McGrath’s perpetual inventory, “PARS,” and utilizing an order book suggestions.

During the last month of his employment, Mr. Williams violated company policy regarding purchasing and personally buying hotel food. Mr. Williams purchased an item that required approval by the hotel management (Ms. McGrath, the controller, and the general manager). Mr. Williams contends he had approval but could not explain why the order was made on October 18 but the approvals did not come through until October 21. In fact, Ms. McGrath had returned the purchase requisition asking for more information on October 18.

In early November 2002 while on vacation, Mr. Williams filled a box with food from the kitchen, noted the items on a slip of paper, and gave it to the front desk. He paid the front desk clerk the amount on the slip of paper. Mr. Williams did not have approval from the controller and general manager as policy dictates. Ms. McGrath had just gone over that policy with Mr. Williams in mid-October.

Before Mr. Williams was promoted into the executive chef position (May 2001), he had displayed an ability to perform the functions of the job when he acted as the executive chef for several months in early 2000.

Mr. Williams received an employee handbook that warns termination could occur if an employee fails to follow company policy.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record fails to support the conclusion that Mr. Williams was ever able to meet the budget constraints set forth since May 2001. While his failure to do so may have been a direct result of his failure to implement certain procedures, the simple fact that he did not meet performance standards may not have been misconduct connected with the work. The Tribunal need not, however, address that because it is only necessary to show misconduct once, not numerous times.

Mr. Williams failed to issue employee evaluations on time; he failed to follow established purchase procedures; he failed to adhere to policy regarding personal kitchen purchases; he failed to timely meet with his supervisor; and he failed to maintain accurate time records on himself. By virtue of the employee handbook, 

Mr. Williams knew or should have known that his failure to follow established procedures could result in his discharge.

"[I]t is the employer's right to establish the methods and quality of work." In Stevens, Comm'r Decision 84H-UI-324, February 22, 1985.  

"The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

Mr. Williams was in management and in charge of the kitchen and its staff. He should not have to be told that his failure to follow policy could result in his discharge. The policy infractions listed above are sufficient to show misconduct connected with the work. The disqualifying provisions of AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on December 4, 2002 is AFFIRMED. Benefits are denied for the weeks ending November 16, 2002 through 

December 21, 2002. Mr. Williams’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 29, 2003.
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