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CASE HISTORY

Ms. Drake timely appealed a determination issued on December 10, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Drake last worked for Calista Elders Council during the period November 1, 2001 through November 22, 2002. She earned approximately $40,000 per year for full-time work as an office manager. Ms. Drake was discharged for excessive absences.

In July or August 2002, Ms. Drake began missing work due to personal reasons. She has a disabled mother that needs assistance getting to the doctor. Ms. Drake also helps with her grandchild. The employer verbally warned Ms. Drake numerous times. She was also warned in writing in mid-September. Ms. Drake indicated she understood the need to be at work.

On November 15, Ms. Drake had a bad cold. She called in sick for work that day. On November 18, Ms. Drake woke up still intoxicated from the night before. Knowing she should not go to work in that state, she called to report she would not be into work.

On November 19, Ms. Drake reported to work. Her employer made the decision to discharge her because of her absences. The days in November that Ms. Drake missed were busy days due to payroll. The employer allowed her to finish the week due to overdue tasks. Ms. Drake felt she needed “a break” because two management staff had been on vacation for several weeks.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Gregory, Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:PRIVATE 


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute  misconduct connected with the work. Benefit Policy Manual, Section 435-2.…

Ms. Drake had been placed on notice that her absences were of concern to her employer. An absence for illness is outside the control of the employee. However, an absence due to personal over-indulgence is within the control of the worker. Ms. Drake knew or should have known that an absence due to intoxication (which was within her control) could or would have resulted in her discharge. Misconduct has been shown in this matter.

DECISION
The determination issued on December 10, 2002 is AFFIRMED. Benefits are denied for the weeks ending November 30, 2002 through 

January 4, 2003. Ms. Drake’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 16, 2003.
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