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STATEMENT OF THE CASE

On December 13, 2002, Mr. Maurer filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Maurer began working for Alaska Petroleum Contractors, Inc. in 1996. He last worked on October 3, 2002. At that time, he normally worked 84 hours per week at a salary of $21.00 per hour. He was a heavy equipment operator and worked a two-week on/two-week off rotation.

Mr. Maurer received a copy of a memorandum from his employer dated August 30, 2002 and effective August 31, 2002. The memorandum (exhibit 1, page 3) notifies its employees that Natchiq, Inc., the parent company of Alaska Petroleum Contractors, had adopted a binding arbitration program. The program provides that any employee who has a grievance must submit the grievance to binding arbitration rather than through the court system. Any employee who “accepts or continues employment” with Natchiq agrees to binding arbitration.

Mr. Maurer felt that this was a major change in the employment agreement and a violation of his rights under the 7th amendment of the U.S. Constitution and Article 1, Section 16 of the Alaska Constitution.1 He wrote an e-mail to his immediate supervisor, Mark Guzman, outlining his feelings. Exhibit 1, page 4. In it he states, in part,

“. . . I came across your memorandum dated 30 Aug 02 spelling out your intention to confiscate my 7th amendment right of a trial by jury. . . . I do not desire to give up my legally protected rights guaranteed by the 7th amendment of the United Sates (sic) constitution and which is in agreement with article 1, section 16 of the Declaration of Rights for the State of Alaska. . . . Unalienable Rights are rights that cannot be taken from us, nor can we be forced to give them up. . . . A jury of my peers through the use of our court system is my last line of defense if justice cannot be arrived at in any other way. My past experiences tell me to refuse to allow to take this valuable right away. I believe your notification spells out the issues of my firing . . ..”
After Mr. Maurer received no response other than another copy of the memorandum, he called Mr. Guzman. After speaking with him but with no success, Mr. Maurer asked Mr. Guzman to get him a flight out. Mr. Maurer feels that he was fired.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Although the memorandum does not say it quite so boldly, Mr. Maurer was presented with an “or else” situation—either he continued to work for APC and agree to binding arbitration or else he would be discharged. Prior precedent of the department provides that, if an employer tells an employee that he may quit in lieu of a discharge, the resulting separation is a discharge regardless of whether the employee decides to quit or accept a discharge. That is not the case in this situation. Mr. Maurer had the option of retaining his employment. The Tribunal concludes that he voluntarily left his employment.

The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. A claimant seeking to establish good cause must satisfy both PRIVATE 
elements. The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual. Roderick v. Emp. Sec. Div., No. 77-782 Civ. (Alaska Super. Ct., 1st J.D., April 4, 1978, aff'd, No. 4094 (Alaska Sup. Ct., March 30, 1979.)

The protection of a person’s individual rights are important, but, in this Tribunal’s mind, only an “exceptional or uniquely motivated individual” would find binding arbitration of such force to cause that individual to leave work. Mr. Maurer’s cause was not one that would have caused the “reasonable and prudent person” to leave work.
It is the conclusion of the Appeal Tribunal that Mr. Maurer voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on November 19, 2002 is AFFIRMED. Mr. Maurer is denied benefits for the weeks ending October 12, 2002 through November 16, 2002. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 3, 2003.


Dan A. Kassner


Hearing Officer

1
Amendment VII of the U.S. Constitution states, “In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.”

 
Article 1, Section 16 of the Constitution of the State of Alaska provides, “In civil cases where the amount in controversy exceeds two hundred fifty dollars, the right of trial by a jury of twelve is preserved to the same extent as it existed at common law. The legislature may make provision for a verdict by not less than three-fourths of the jury and, in courts not of record, may provide for a jury of not less than six or more than twelve.
