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CASE HISTORY

Mr. Stanley timely appealed a determination issued on December 17, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Stanley last worked for Mini Brute Service Company, Inc. during the period February 2, 2002 through November 22, 2002. He earned $15 per hour for full-time work as a lead route man. Mr. Stanley was discharged effective November 22 for his inability to work in two of the employer’s client’s buildings.

In September 2002, Mr. Stanley was banned from entering a building serviced by the employer. The property owner did not want 

Mr. Stanley in the building because it was alleged he was “too friendly” with the women workers. Mr. Stanley knew several of the women in that building and would on occasion stop and talk with them. He tried to rectify the situation by speaking with a building manager who was unable to allow him in the building.

Mr. Buchholz, supervisor, is unsure what the client’s actual concerns were in regard to the September incident.

In early November, Mr. Buchholz replaced lights in a medical building. When he opened the “Jbox,” he put a wire nut on the “hot” wire. When Mr. Buchholz pulled the wire through the box, the wire nut came off and touched the metal box. This caused the lights to go out. The lights were all replaced several days later. The dimmer, however, did not work and the lights were too bright.

The medical building property manager requested Mr. Stanley be banned from the property. Because Mr. Stanley had been banned by two properties, the employer opted to discharge him because he was unable to do his job.

Mr. Buchholz repaired the lights in the medical building. It took several weeks to get all the parts. Mr. Buchholz determined the problem was two hot wires instead of one. He firmly believes the incident was an accident. Mr. Stanley had worked for the company in the past and knew how to do his job.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The parties agree that Mr. Stanley’s failure to properly replace the lights in early November was the result of an accident. There is no evidence of “willful” misconduct as willful is defined below.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

The Tribunal does not dispute the employer’s ability to discharge employees who fail to or cannot meet certain company standards. It has not been shown, however, that the two incidents that prevented Mr. Stanley from entering the buildings were a wonton or willful disregard of the employer’s interest. Accordingly, misconduct connected with the work has not been shown in this matter.
DECISION
The determination issued on December 17, 2002 is REVERSED. Benefits are allowed for the weeks ending November 30, 2002 through 

January 4, 2003 if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 5, 2003.
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