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CASE HISTORY

The claimant appealed a January 7, 2003 determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Exhibit 2 is a facsimile of the January 7, 2003 determination under appeal. The determination denies benefits finding:

On May 15, 2002 you quit your job with the State of Alaska, Department of  Administration for personal reasons.  For unemployment insurance purposes all reasonable alternatives were not exhausted before quitting existing work and good cause has not been shown.

The claimant began work with the State of Alaska in 1975. He worked for several departments during his employment. He last worked for the Department of Administration in the Division of Finance. He transferred to an analyst/programmer position with that division in September 2001. He voluntarily quit that employment effective May 15, 2002. 

In the claimant’s last position, the employer usually scheduled him to work on Monday through Friday from 7:00 a.m. to 3:30 p.m. The employer paid him about $34 per hour.

The claimant transferred to the Department of Administration in an attempt to reduce health problems associated to work stress. At the time of the transfer, the claimant was on prescribed depression medications. The transfer and the medications were insufficient to correct his medical problems. 

From January 2002 to May 2002, the claimant received counseling services for depression. The claimant decided to resign after his counselor asked him why he did not quit the work. Before the counselor raised the issue of quitting, the claimant never considered resigning. He transferred between departments in an attempt to continue employment despite the effects of stress. 

After quitting work, the claimant’s health improved. The claimant stopped receiving counseling. As of the hearing date, the claimant was working as a teacher’s aide without experiencing the health problems associated with the analyst/programmer positions.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause. . . . 

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

PROVISIONS OF LAW AND PRECEDENT

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

In Wescott v. State, Dept. of Labor, Superior Ct. No. 3AN-97-8494 Civil, May 4, 1998, the Alaska Superior Court denied the claimant benefits holding he failed to explore all reasonable alternatives to quitting, including seeking a transfer to other work, before he quit. The Superior Court held:


Wescott's primary argument is that the pain and discomfort he suffered constituted "good cause" for his decision to quit. Pain can be a valid reason for leaving employment, when a claimant cannot continue to perform his job. Charbonneau v. Employment Division, 705 P.2d 230, 231 (Or. App. 1985). However, even a claimant who suffers pain may be required to explore viable options to establish "good cause" for voluntary termination. Ellisv. Northwest Fruit & Produce, 654 P.2d 914, 916 (Idaho 1982).


There is substantial evidence in the record to support the commissioner's decision that Wescott had reasonable alternatives to leaving his employment. When Wescott needed an operation on his feet, APC allowed him to take a leave of absence, so that he could retain his job. APC asked Wescott to have ergonomic studies done for less demanding positions. APC gave Wescott the option of waiting to return to work until a less demanding position became available. Before he returned to work, APC offered Wescott less demanding temporary positions which he declined.


After Wescott returned to work, APC had him certified to operate tractor-trailers, loaders, and forklifts. He also accepted temporary reassignment as an equipment operator. APC personnel promised to pursue Wescott's request for a transfer to a permanent equipment operator's position. When Wescott demanded an immediate transfer, Swangler tried to set up a meeting with Russell Pittman, Wescott's supervisor.


The parties' arguments center around whether it was reasonable to require Wescott to meet with his supervisor before he resigned. Wescott argues that such a meeting would be fruitless, because he had been told by his foreman that as long as Rick Nelson was above him, he was never going to get a transfer to an operator position. Wescott also testified that Rick Nelson told him that he was hired as a drilling roustabout, and that if he could not fill that position, he could go home.


The State points out that Swangler tried to set up a meeting with another supervisor, Russell Pittman to discuss a solution. She also urged Wescott to call Pittman. Swangler did call Pittman, but Wescott resigned the next day without returning to work.


People could probably disagree about whether it was reasonable for Wescott to meet with Russell Pittman. However, in view of APC's past adjustments for Wescott's condition, there was substantial evidence to support the Commissioner's decision that Wescott failed to pursue reasonable alternatives to leaving his employment. Wescott's primary argument is that the pain and discomfort he suffered constituted "good cause" for his decision to quit. Pain can be a valid reason for leaving employment, when a claimant cannot continue to perform his job. Charbonneau v. Employment Division, 705 P.2d 230, 231 (Or. App. 1985). However, even a claimant who suffers pain may be required to explore viable options to establish "good cause" for voluntary termination. Ellis v. Northwest Fruit & Produce, 654 P.2d 914, 916 (Idaho 1982).


There is substantial evidence in the record to support the commissioner's decision that Wescott had reasonable alternatives to leaving his employment. When Wescott needed an operation on his feet, APC allowed him to take a leave of absence, so that he could retain his job. APC asked Wescott to have ergonomic studies done for less demanding positions. APC gave Wescott the option of waiting to return to work until a less demanding position became available. Before he returned to work, APC offered Wescott less demanding temporary positions which he declined.


After Wescott returned to work, APC had him certified to operate tractor-trailers, loaders, and forklifts. He also accepted temporary reassignment as an equipment operator. APC personnel promised to pursue Wescott's request for a transfer to a permanent equipment operator's position. When Wescott demanded an immediate transfer, Swangler tried to set up a meeting with Russell Pittman, Wescott's supervisor.


The parties' arguments center around whether it was reasonable to require Wescott to meet with his supervisor before he resigned. Wescott argues that such a meeting would be fruitless, because he had been told by his foreman that as long as Rick Nelson was above him, he was never going to get a transfer to an operator position. Wescott also testified that Rick Nelson told him that he was hired as a drilling roustabout, and that if he could not fill that position, he could go home.


The State points out that Swangler tried to set up a meeting with another supervisor, Russell Pittman to discuss a solution. She also urged Wescott to call Pittman. Swangler did call Pittman, but Wescott resigned the next day without returning

to work.


People could probably disagree about whether it was reasonable for Wescott to meet with Russell Pittman. However, in view of APC's past adjustments for Wescott's condition, there was substantial evidence to support the Commissioner's decision that

Wescott failed to pursue reasonable alternatives to leaving his Employment.
In Wescott v. State, Dept. of Labor, 996 P.2d 723, (2000 Alaska), the Alaska Supreme Court addressed at length application of the voluntarily leaving aspects of AS 23.20.379. The Supreme Court reversed the Superior Court and allowed benefits concluding the claimant did not have to pursue alternatives to quitting. The Supreme Court held, in part:

As we have already pointed out above, physical ability does not necessarily establish work-suitability in the case of a worker with an existing health problem since -- according to the department's policy manual – “[i]f accepting work is detrimental to the claimant's health, or if the claimant's health or physical condition prevent the claimant’s performing the work, there is no issue under [the waiting-week disqualification] statute.” "Suitability" is thus an inquiry that encompasses more than short-term physical capability. A claimant may be "capable" of performing a particular job and yet be "unsuited" for it. As we stated in Lucas v. Anchorage Police & Fire Retirement Board, “although someone...is not well suited for work...he [may] nonetheless [be] capable of performing it.” This is a distinction that the hearing officer in this case failed to recognize. To find suitability the hearing officer was required to consider not only Wescott's "physical fitness" for the job, that is, whether he was capable of performing roustabout work, but also any detriment that the work might cause to Wescott's undisputed physical impairment, club feet.

Cases in other jurisdictions support this distinction between capability and suitability. For example, in Israel v. Bally’s Park Place, Inc., a closely analogous case, a New Jersey appellate court reversed the denial of benefits to a casino employee whose work environment threatened her recovery from alcoholism. The court held that Israel qualified for benefits even though her physician had released her back to work. The court decided that Israel was “not required to show...that her illness...prevent[ed] her from performing the duties of her employment,” but only that "the environment at her job aggravated her illness or will impair her continued recovery." Since Israel’s therapist expressed concern that the casino environment was "high risk," the appellate court concluded that Israel had met this standard. Although Israel was undeniably capable of performing her duties, the job was not suitable for her because it threatened her sobriety and recovery.



In finding that the roustabout position was suitable work, the hearing officer focused on Wescott's medical release to determine that Wescott was medically capable, i.e., physically fit, to perform the job. The hearing officer found that, "in light of [his] full medical release, without restrictions, the roustabout position was medically suitable for Mr. Wescott." But the medical release addressed the issue of Wescott's physical ability to perform roustabout work, not the risks that this work might pose to his club feet.

The hearing officer made no separate findings concerning -- and evidently failed to consider independently -- the risk that roustabout work might have adverse effects on Wescott's impairment, thereby rendering the work unsuitable despite his physical ability to perform it.

It is immaterial that the hearing officer went on to find that Wescott lacked good cause to quit his roustabout job. For as we have observed, the "good cause" standard -- and its attendant requirements that a worker have compelling reason to leave work and exhaust all reasonable alternatives before quitting -– attaches only when a worker quits work that is suitable. A worker is always free to quit unsuitable work. And in the case of a worker who suffers from a physical disability, work is unsuitable when it "is detrimental to the claimant’s health."

While the hearing officer’s finding on suitability emphasized that Dr. Mason had not advised Wescott to "quit work or immediately change occupations," neither the statute governing work-suitability nor the department's precedent manual requires that a risk of adverse effects be imminent to render work unsuitable.



To the contrary, under AS 23.20.385(b) the hearing officer was required to evaluate the significance of the risk of harm that roustabout work posed to Wescott's condition by objectively inquiring whether "a reasonably prudent person in [Wescott's] circumstances" would have continued to work as a roustabout.

CONCLUSION

The employer did not participate in the hearing and challenge the evidence the claimant presented to link his health problems to analyst/programmer work. The Tribunal must base the decision upon the hearing record (see Galusha cited above). The record establishes analyst/programmer work jeopardized the claimant’s health. The work did not constitute suitable work for the claimant.

The determination under appeal denies benefits finding, “For unemployment insurance purposes all reasonable alternatives were not exhausted before quitting existing work and good cause has not been shown.”
The Alaska Supreme Court in Wescott specifically rejects the need for a claimant to exhaust all reasonable alternatives when work is not suitable. In reversing the benefits denial imposed by the Superior Court, the Supreme Court allowed benefits concluding “the "good cause" standard -- and its attendant requirements that a worker have compelling reason to leave work and exhaust all reasonable alternatives before quitting -– attaches only when a worker quits work that is suitable.” (See court cites above.)

The claimant quit unsuitable work. The Tribunal looks no further into the separation from work reasons because the lack of suitable work prohibits disqualification under AS 23.20.379.

DECISION
The January 7, 2003 determination is REVERSED. The claimant is allowed benefits beginning with the week ending May 25, 2002 through the week ending June 29, 2002, if he is otherwise eligible. The three-week reduction is restored to his maximum benefit amount. The determination will not jeopardize his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 14, 2003.








Stan Jenkins







Hearing Officer

