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CASE HISTORY

Mr. Reid timely appealed a determination dated January 23, 2003 that denied him benefits under AS 23.20.379. The issue is whether Mr. Reid quit work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Reid began his work for the employer on April 10, 2002. He worked as an equipment operator. His last day worked was July 17, 2002. His immediate supervisor was Jason Chew, an owner of the company. 

Mr. Chew was concerned about guests of Mr. Reid coming onto the company premises. On the day before Mr. Reid’s last day, Mr. Chew advised him that he did not want anyone on the premises unless they were there on company business. Mr. Reid surprised Mr. Chew by replying that he didn’t think he wanted to work under those conditions. Later that day, Mr. Chew and Mr. Reid arranged to meet the next day at a local restaurant. Since the employer is a new company (Mr. Reid was their first employee) they often conducted business at a local restaurant. 

Mr. and Mrs. Chew and Mr. Reid met for lunch. Mr. Reid wanted to talk about a broader range of issues including for example signage so that he would not be disturbed in his work by prospective customers. The Chews wanted to make clear the policy of not allowing guests of Mr. Reid on the premises. Mr. Reid again stated he could not work under those conditions but at first agreed to finish out the season and train his replacement. The conversation became tense, with Mrs. Chew asking Mr. Reid what the real issue was. 

Mr. Reid then told them he felt that he got no respect from    Mr. Chew. He pointed to the smelly garbage that Mr. Chew insisted on putting into the dumpster that was parked right next to the fence weaving machine Mr. Reid operated. Mr. Chew testified that the dumpster was supposed to be outside the warehouse and that Mr. Reid brought it inside. 

According to the Chews, Mr. Reid went from agreeing to work out the season to informing them he was going back to the shop to pick up his tools and other equipment he had in the warehouse. 

Mr. Reid insisted that he got up from the table and advised the Chews he was going back to work. He felt the Chews had brought him to the restaurant just to humiliate him. When he got up to return to the shop Mr. Chew told him that if he were not a TMC employee that he could not go onto the premises. As Mr. Reid departed he told Mr. Chew to f__k himself. Mr. Chew followed him outside. According to Mr. Reid he was being threatened by Mr. Chew. Mr. Chew does admit to losing his temper at this point. Mr. Williams, a cook at the restaurant at which the meeting took place, did not hear any of the dispute between the parties.

The argument continued outside and then back to the shop. According to Mr. Reid, Mr. Chew became more threatening. Mr. Chew gave Mr. Reid 15 minutes to get his tools and other belongings off the premises. At some point, Mr. Chew  himself began taking Mr. Reid’s equipment off the premises. Mr. Reid called the state troopers who oversaw the orderly recovery of Mr. Reid’s equipment.  

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .



(1)
left the insured worker's last suitable work voluntarily without good cause....

(2) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION

The Employment Security Division's Benefit Policy Manual, Section VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

The testimony in this case is sharply divided, especially the issue of whether Mr. Reid quit or was terminated. Everyone agreed that Mr. Reid stated that he would not, under the new working conditions, work beyond the end of the season. He may not have gone into the meeting with the Chews with the intent of immediately quitting. However, this Appeals Tribunal holds his actions in leaving the restaurant and vague statements about returning to work and picking up his tools were reasonably interpreted to give notice he was quitting. The continued argument between the parties past this point is then superfluous to this decision.  

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done."  In Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.

An employer has the right to expect that such respect be accorded a supervisor so that a supervisor's authority will not be undermined. Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988. 

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

Mr. Chew wanted to speak with Mr. Reid. The meeting was to discuss Mr. Reid’s guests at work. This was a reasonable request by the employer.  Mr. Reid then became upset at the meeting in the restaurant, which he believed was calculated to humiliate him. That believe has not been proven. Even his own witness could not substantiate this belief. 

The proposed rule regarding personal visitors to the worksite was reasonable and business related. Mr. Reid resisted the change, giving notice of his resignation to take effect at the end of the season. He then chose to end his employment immediately. He may have been unsatisfied with the working conditions and new rule about visitors but it has not been shown unreasonable. Since   Mr. Reid quit over the institution of this reasonable business rule, this Appeals Tribunal holds he did so without good cause.  

DECISION

The January 23, 2003 determination is MODIFIED.  Benefits are denied for weeks ending July 27, 2002 to August 31, 2002 pursuant to AS 23.20.379(a)(1).  Mr. Reid’s maximum benefit entitlement is reduced by three times his weekly benefit amount. He may be ineligible for extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on February 28, 2003.


Michael Swanson


Hearing Officer

