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CASE HISTORY

The claimant appealed a January 30, 2003 determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.

Neither the claimant appellant nor the employer appeared or called in for the hearing. The following decision is based upon the claimant’s notice of appeal and the documentary evidence from unemployment insurance call center records.

8 AAC 85.154(b) provides, in part:

If the appellant does not appear for the hearing, the appeal referee may 

(1) dismiss the appeal without a hearing;

(2) continue the hearing upon a finding of good cause outside of the control of the appellant; 

(3) 
decide the merits of the appeal on the basis of the available information without a hearing; or 

(4) 
decide the merits of the appeal after conducting a hearing with the participation of the parties who did appear. 

Questions arise regarding whether the determination under appeal appears is consistent with decisions of the Commissioner of Labor and Workforce Development. The following decision is based upon the information available without a hearing (8 AAC 85.154(b)(3)).

FINDINGS OF FACT

The claimant started her waitress position in August 2001 and last worked on November 29, 2002, which is the date she voluntarily quit (Exhibit 4). The employer paid her $6 per hour to work about 32 hours per week (Exhibit 4).

Exhibit 2 contains a facsimile of the January 30, 2003 unemployment insurance call center determination under appeal. The determination denies benefits finding:

You quit your job as a waitress with the Whaler Bar & Grill on 11/24/02 because the smoke was bothering you. Because you remained employed under the objectionable working conditions for some time, good cause for leaving suitable employment has not been established.

Exhibit 4 contains a copy of notes a call center representative made on January 15, 2003. The notes apparently reflect a telephone interview with the claimant. The notes indicate the conversation included the following statements by the claimant and the representative:

I quit smoking about 6 months ago and the smoke in there was so overwhelming. I have asthma and it was irritating it. At first I thought it was because I smoked but then after I quit it didn’t get better.

Q:
Did you see a doctor at all?

A: 
No. I am on medication for asthma and have been for quite some time. But I didn’t see one specifically for this.
Exhibit 6 contains a copy of an employer separation from work questionnaire apparently completed by a call center representative on January 30, 2003. The notes apparently reflect a telephone interview with the employer’s manager. Question 4 on the questionnaire asks what reason the claimant gave for quitting. The manager’s response to that question reads:

She stopped smoking and the smoking was bothering her.

Exhibit 6 shows the employer refused to provide more information than that immediately above.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause . . . . 

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .
PROVISIONS OF LAW AND PRECEDENT

In Reaves, Commissioner Dec. 9426768, May 25, 1994, the Commissioner reversed the Tribunal’s denial of benefits holding a statement from a claimant doctor’s is not necessary to show a claimant is harmed by cigarette smoke. The Commissioner concluded:

The Tribunal expected the claimant to produce a physician's report indicating the claimant was advised to quit her position.  Under the circumstances, we do not believe such a statement is necessary.  New state and federal laws have expounded upon the dangers of exposure to tobacco smoke, and given the claimant's condition, we hold that the environment under which she was forced to work was unsuitable for her. The claimant therefore had good cause to leave what had become for her unsuitable work.

In Prince, Comm’r Dec. 01 1963, December 14, 2001, the Commissioner concluded a claimant who quit work, in part, due to exposure to cigarette smoke quit with good cause. The Commissioner held:

In AS 18.35.300 the Legislature established that "Smoking in any form is a nuisance and a public health hazard. . ." It went on to declare that many public places and places where an employer posts no smoking signs are to be smoke-free.

We hold that the claimant's problems with the smoking by his supervisor and co-workers alone provided him good cause for leaving work. We have previously held that continued exposure to cigarette smoke in the workplace provides a claimant with good cause for leaving work if the claimant complains to the employer and nothing is done. Reaves, Comm'r Decision 94 2768, May 25, 1994. Those conditions prevailed in the present case, in spite of the employer's policy prohibiting smoking in certain areas. The claimant took all the steps necessary to correct the situation but the conditions grew worse. Under those circumstances, we hold the claimant did have good cause to quit work that had become unsuitable for him.

CONCLUSION

Cigarette smoke “is a nuisance and a public health hazard” (AS 18.35.300 cited in Prince above). A claimant need not provide a doctor’s statement to establish cigarette smoke harms health (see Reaves cited above).

A claimant’s past history of smoking does not condemn the claimant to perpetual exposure to smoke. While a bar may legally allow smoking, unwilling exposure to cigarette smoke provides good cause for quitting.

Since Prince and Reaves allow payment of benefits in this matter, the Tribunal will not review the applicability of the suitable work standard established by the Alaska Supreme Court in Wescott v. State, Dept. of Labor, 996 P.2d 723, (2000 Alaska).

DECISION
The January 30, 2003 determination is REVERSED. The claimant is allowed benefits beginning with the week ending November 30, 2002 through the week ending January 4, 2003, if she is otherwise eligible. The three-week reduction is restored to her maximum benefit amount. The determination will not jeopardize her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 18, 2003.
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Hearing Officer

