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CASE HISTORY

Mr. Honeycutt timely appealed a determination issued January 23, 2003 that denied benefits under AS 23.20.381. The determination held Mr. Honeycutt was unemployed during a customary recess or vacation period and had reasonable assurance of continued employment in a similar capacity.

FINDINGS OF FACT

Mr. Honeycutt filed an initial claim for unemployment insurance benefits effective August 11, 2002fillin "" \d "". In November 2002,          Mr. Honeycutt began working for the Anchorage School Districtfillin "" \d "" as a substitute teacher. His name was placed in the substitute teacher database. It has not been removed from this database.  Mr. Honeycutt worked when called, on Friday December 20, 2002.  Mr. Honeycutt's base period includes academic wages earned at an educational institution (Anchorage School District). 

School recessed for a two-week period beginning December 23, 2002. School was next in session Monday January 6, 2003.       Mr. Honeycutt did not have work again until Friday, January 10, 2003.

Exhibit 4 is an Alaska Employment Security Division questionnaire completed by the Anchorage School District and dated January 20, 2003. The district’s answers indicate that Mr. Honeycutt’s return for work after the 2002/2003 holiday break was “automatic” requiring only a current TB test. 

At the hearing, Mr. Honeycutt argued that he did not immediately return to work after the second semester had commenced as the below mentioned statute requires. Instead he was only called back to work several days later, on January 10. He provided a dictionary definition of the word, immediately, to mean, “without lapse of time; at once.” No further authority was cited.

Mr. Honeycutt also pointed out that the Employment Security Division (ESD) representative waited several weeks for the school district to respond, faxed his inquiries to the district, and finally called. Mr. Honeycutt wondered if the ESD would have made such efforts to get information from him.

PROVISIONS OF LAW

AS 23.20.381 provides, in part:


(h)
Benefits based on services for an educational institution in other than an instructional, research, or principal administrative capacity may not be paid to an individual for a week of unemployment that begins during the period between two successive academic years or terms if the individual performed those services in the first of those academic years or terms and there is a reasonable assurance that the individual will perform those services in the second of those academic years or terms.  If an individual is denied benefits for any week under this subsection and the individual is not later offered an opportunity to perform services for the educational institution in the second academic year or term, the individual is entitled to a retroactive payment of benefits for each week for which the individual filed a timely claim for benefits and for which benefits were denied solely under this subsection.


(i)
Benefits based on services described in (e) and (h) of this section may not be paid to an individual for a week that begins during an established and customary vacation period or holiday recess if the individual performs those services in the period immediately before the vacation period recess and there is a reasonable assurance that the individual will perform those services in the period immediately following the vacation period or holiday recess.

AS 23.20.390 states in part:

(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

In Godwin, Comm'r Decision No. 87H‑EB‑240, December 1, 1987, the Commissioner of Labor stated, in part:


It is clear that, in order for reasonable assurance to be found, there must be two different communications.  First, there must be a written, verbal, or implied agreement between the educational institution and the employee that the employee will perform the same or similar services in the second academic year . . .   There must be some indication of a mutual understanding between the parties at the end of the first year that services will be performed in the second year.  Otherwise, only a "possibility", and not a "reasonable assurance" exists.


The second communication which must exist before reasonable assurance can be found is a written communication between the school district and the Employment Security Division that an employee has been given notification of returning to work in the same or similar capacity.

In Pisa, Comm'r Decision No. 02-1818, December 2, 2002, the Commissioner of Labor stated, in part:

Based on the change in federal policy on this issue, and because AS 23.20.381 itself was based on federal legislation, it is our conclusion that the claimant worked in an educational capacity for an educational institution, and that she had reasonable assurance of returning to such work both after the spring break in 2002 and after the summer recess period for that year as well. A documented conversation with a school official or qualified employee should suffice as reliable evidence in cases such as this.
Mr. Honeycutt worked as a substitute teacher during the fall 2002\2003 school term.fillin "" \d ""

fillin "" \d "" His name was not removed from the substitute teacher list at the end of the school semester.

Mr. Honeycutt returned to work the second semester of the 2002\2003 school term. Thus, Mr. Honeycutt had reasonable assurance of continued work in a similar capacity after the beginning of the next school semester in 2003. Step one of the two‑part "reasonable assurance" test criteria has been met.

"Step two" of the stated criteria required a communication from the Anchorage School District that Mr. Honeycutt could possibly expect to be called for work in the same or like capacity after the beginning of the next school term depending on his interest. The January 20, 2003fillin "" \d "" notice (Exhibit 4) to the Alaska Employment Security Division satisfied that second requirement. 

Citing the above statutory provision, Mr. Honeycutt has argued that he was not “immediately” called back to work when school resumed on January 6, 2003. The pertinent part of this statutes reads, “in the period immediately following the vacation period or holiday recess.” 

In Pisa, above cited, it is clear the provision was meant to apply to those individuals called to work during the period after school reconvenes from a holiday or other break. This Appeals Tribunal holds Mr. Honeycutt was reasonably assured of work in a period following a holiday recess. 

Finally, Mr. Honeycutt pointed out the school district did not immediately respond to the ESD representative’s investigation. Only after repeated inquiries was the necessary information obtained. Mr. Honeycutt felt the ESD representative was unfair in pursuing the collection of information from the school district. The ESD is bound by law to collect information from concerned parties.  

Mr. Honeycutt had reasonable assurance of continued employment as a substitute teacher after the fillin "" \d ""commencement of the next school term.

DECISION

The January 23, 2003 determination is AFFIRMED.  Benefits are denied for weeks ending December 28, 2002 through January 4, 2003 pursuant to AS 23.20.381.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 7, 2003.


Michael Swanson



Hearing Officer

