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CASE HISTORY

Mr. Rustin timely appealed a determination dated January 30, 2003 that denied him benefits under AS 23.20.379. The issue is whether Mr. Rustin quit work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Rustin began his work for the employer on December 9, 2002. He worked as a driver. His last day worked was December 24, 2002. His immediate supervisor was Mr. Schwab the company general manager. 

Mr. Rustin was hired as a driver. He has a CDL. For the first two weeks of his employment he was assigned to work in the office in order to get some experience with company procedures. On December 24, 2002 he left a note saying that he was taking a few days off because of a family reunion. Mr. Rustin never returned to work. 

Mr. Rustin alleged unfair treatment, although he could not point to any particular problem. He also believed $9 per hour was inadequate. He attempted unsuccessfully to consult with        Mr. Schwab about his pay. Mr. Rustin was due for a raise when he began driving more.   

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .



(1)
left the insured worker's last suitable work voluntarily without good cause....

(2) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION
Mr. Rustin quit his work by posting a note that he was taking time off and then never returning to work. To avoid disqualification he must show good cause for such action and that he had no other choice but to quit when he did. 

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done."  In Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

Mr. Rustin alleged he was unfairly treated. The evidence does not support that contention. He was unhappy with his wages. However, he was due a wage increase at the time he abandoned his job. Under the circumstances, this Appeals Tribunal holds that      Mr. Rustin quit work without good cause. A disqualification was properly assessed against his benefit claim.  

DECISION
The January 30, 2003 determination is AFFIRMED.  Benefits are denied for weeks ending December 28, 2002 to February 1, 2003 pursuant to AS 23.20.379(a)(1).  Mr. Rustin’s maximum benefit entitlement is reduced by three times his weekly benefit amount. He may be ineligible for extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 8, 2003.


Michael Swanson


Hearing Officer

