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CASE HISTORY

The interested employer, Peppers Construction, Inc., timely appealed a February 4, 2003 determination that allowed benefits under AS 23.20.379. The issue is whether Mr. Bragg quit work without good cause.


FINDINGS OF FACT
Mr. Bragg did carpentry work for the employer. He worked for the employer as an contractor from July 2002 to December 31, 2002.

Shortly before that date, Mr. Peppers, of Peppers Construction Inc., told Mr. Bragg that because Mr. Bragg was not licensed and bonded he could not continue to work as a contractor for the company, but could continue as an employee. At first, Mr. Bragg replied to Mr. Peppers that he would not continue as an employee. A few days later, Mr. Bragg informed Mr. Peppers that he had changed his mind and would work as an employee. He told        Mr. Peppers, however, that he did not want to drive into Anchorage for work. Mr. Peppers told him there was work in Eagle River. 

On Mr. Bragg’s second, and last day as an employee, he was given (along with all employees) a list of the employer’s expectations, such as being on time and notifying the employer of the need to take time off. Mr. Peppers believed that Mr. Bragg  was unhappy with these rules having worked as a subcontractor without such restrictions. 

According to Mr. Peppers, Mr. Bragg came into his office after work on his last day, and told Mr. Peppers he was “movin’ on.” No other reasons were given or complaints about working conditions made. 

Mr. Bragg had complained to the Employment Security Division representative about a lack of materials on the job site  (Exhibit 4 page 2). According to Mr. Peppers, the Eagle River job site was just getting started and there was a delay in getting materials there of only an hour or two. Mr. Bragg also indicated Mr. Peppers failed to call him over the following weekend as agreed. Mr. Peppers noted that Mr. Bragg had all three of his telephone numbers if he had wanted to reach him. Mr. Peppers further noted that continued work was available as he had to immediately replace Mr. Bragg.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;


CONCLUSION
"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting….

The testimony produced at the hearing in this matter fails to establish any good cause for Mr. Bragg’s departure from this employment. There is no evidence that he was compelled to leave because of something connected to his commute to the job site. Eagle River is in his local labor market. Nor does a brief time where materials were not on the jobsite constitute a good reason for leaving work. Good cause for leaving work has not been established in this case. Benefits were properly denied.

DECISION
The determination issued on February 4, 2003 is REVERSED.  Benefits are denied for the weeks ending January 11, 2003 through     February 15, 2003. Mr. Bragg’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 5, 2003.








Michael Swanson







Hearing Officer

