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CLAIMANT:
EMPLOYER:
KIMBERLY L NEWTON
MCDONALD’S RESTAURANTS OF AK


C/O SHEAKLEY UNISERVICE

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
None
Scott Magnuson

ESD APPEARANCES:
None

CASE HISTORY

The employer appealed a January 9, 2003 determination that allows* benefits under AS 23.20.379. The issues are whether the employer discharged the claimant for misconduct connected with her work or the claimant voluntarily left suitable work without good cause.

FINDINGS OF FACT

The claimant began her crew member job in September 2002. She last worked on November 27, 2002. The employer usually scheduled her to work around 28 hours per week. The employer paid her $7 per hour.

____

*Correction: “allows” replaces “denies” in the original decision.

On November 21, the employer caught the claimant giving away food without charging for it. The employer sent her home early. The employer called the claimant into work on November 22 and warned her against theft. The claimant confirmed she understood the warning.

On November 27, the claimant used a code assigned to a previous manager to ring up $27.63 of food as a $0.00 (zero cost) transaction for her friends. The employer did not discover how the claimant obtained the code. The employer discharged the claimant for theft that day.

Subsequent to the claimant’s discharge, the claimant explained her November 27 theft to a manager. She contended it was a spur of the moment action. Her friends were in the restaurant, and she did not think she would get caught giving away the food.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker . . .

(2) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.


(e)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next 51 weeks of unemployment following that week or until the individual has worked subsequent to the discharge from work and earned 20 times the insured worker's weekly benefit amount in employment covered under this chapter if the insured worker was discharged for commission of a felony or theft in connection with the work. In addition, the insured worker is not eligible for extended benefits under this chapter until the worker has requalified for benefits by meeting the earnings requirement in this subsection.

(f) In this section,

(1) “alcohol” has the meaning given in AS 23.10.699;

(2) “drugs” has the meaning given in AS 23.10.699;

(3) “misconduct” includes conduct in violation of an employer’s policy concerning the use of drugs and alcohol, but only if the policy is consistent with AS 23.10.620.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

(e)
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if



(1) 
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;



(2)
the felony or theft is "misconduct connected with the insured worker's work" under (d) of this section; and



(3)
 a preponderance of the evidence establishes that




(A)
the claimant committed the act; and


(B)
the act was not justified under AS 11.81.300 
- 11.81.450.


(f)
An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.


(g)
 For purposes of this section



(1)
"felony" means an act classified as a felony in AS 11; and



(2)
"theft" means an act described in AS 11.46.100, if the value of the property or service is $50 or more.  

CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

The hearing record shows the employer discharged the claimant for theft after catching her stealing $27.63 worth of products and giving them to her friends on November 27, 2002. This happened within a week after the employer caught her stealing on November 21 and warned her against theft on November 22. The claimant’s November 27 actions constituted misconduct connected with her work for which the employer discharged her.

The hearing record does not establish that the claimant stole $50 or more. Therefore, the threshold is not met for consideration under the 52‑week felony or theft provisions of AS 23.20.379(e). The six-week general misconduct penalty of AS 23.20.379(a) applies.

DECISION
The January 9, 2003 determination is REVERSED. The claimant is denied benefits beginning with the week ending November 30, 2002 through the week ending January 4, 2003. Her maximum payable benefits are reduced by three weeks, and her future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 14, 2003.








Stan Jenkins







Hearing Officer

