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CASE HISTORY

The claimant appealed a February 4, 2003 determination that denies benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
The claimant started work in November 2000. His employment ended January 2, 2003. He worked at a Prudhoe Bay camp as a remote lead housekeeper. He worked a three weeks on work/two weeks off work rotation. The employer paid him $13.50 per hour to work 10 to 12 hours per day, seven days per week, when he was at Prudhoe Bay.

The claimant collects swords. On television, he saw a company advertise five custom, ornamental samurai swords for $99. He ordered the swords. 

The claimant gets his mail at a post office box in his hometown. The sword company’s delivery service would not deliver to a post office box. The claimant gave the company his work address.

Prudhoe Bay camp security learned of the claimant’s swords shortly after delivery. The swords violated a camp prohibition against having weapons in camp. Security notified the claimant’s employer of the violation.

The claimant’s employer gave the claimant a warning against having such materials brought to camp. The employer did not intend to take any other action.

After the employer warned the claimant against having swords sent to the camp, the oil company that owns the camp told the employer that the claimant could not work in the camp for six months. The oil company took the action to enforce its zero tolerance policy regarding weapons.

The employer did not have other work to which it could transfer the claimant. The employer had to terminate the claimant’s employment effective January 2, 2003.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . .

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .
CONCLUSION

The employer initially decided to simply warn the claimant against having newly purchased swords shipped to the Prudhoe Bay camp. The warning in lieu of a termination reflected the employer’s conclusion that the claimant’s action reflected a good faith error in judgment rather than a willful disregard of the employer’s interest. Subsequently, the camp owner reasonably enforced its zero tolerance weapons policy and banished the claimant from camp for six months. The employer’s need to then terminate the claimant’s employment does not change the claimant’s actions to something other than a surprising but good faith error in judgment. The determination under appeal will be reversed.

DECISION

The February 4, 2003 determination is REVERSED. The claimant is allowed benefits beginning with the week ending January 11, 2003 through the week ending February 15, 2003, if he is otherwise eligible. The three-week reduction is restored to his maximum benefit amount. The determination will not jeopardize his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 14, 2003.
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