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CORRECTED DECISION

STATEMENT OF THE CASE

On February 10, 2003, Mr. Smith timely appealed a notice of determination issued under AS 23.20.379. The issue before the Appeal Tribunal is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Smith began working for Auto Services Company, Inc. during the summer of 2000. He last worked on October 31, 2002. At that time, he normally worked 40 hours per week and earned $21.88 per hour.

Mr. Smith’s wife abandoned him and their two children, a four-year-old boy and a twelve-year-old girl. Mrs. Smith is a drug and alcohol abuser. She has been hospitalized several times for her substance abuse. She had been fired from her job because of her substance abuse. She has also been arrested for domestic violence.

As part of the divorce filing, Mr. Smith asked for full custody of their two children. Mrs. Smith would not agree to a divorce unless the children were separated—Mr. Smith being given custody for one child and Mrs. Smith being given custody for the other. Mr. Smith’s attorney told him that Alaska does not allow siblings to be separated. He recommended, instead, that Mr. Smith move to and have the divorce papers filed in Mississippi, which does allow siblings to be separated. Mississippi was the primary choice because Mr. Smith’s mother lives there. Although the boy moved with Mr. Smith, the girl remained in Fairbanks living with her mother.

After his wife had left them, Mr. Smith frequently had to arrive at work late or leave early in order to care for his children. This put a strain on his work environment. He moved the two children to Mississippi to live with his mother. However, his mother, because of her age, was unable to continue caring for them by herself, and he moved the children back to Fairbanks. His employer tried to work with him, but the employer and the other employees were unhappy with his frequent absences. The employer had not, however, made any move to or indications that it was about to take any disciplinary action against him. Nonetheless, Mr. Smith “got the feel” from his co-workers about the amount of work he was missing. (Testimony, Mr. Smith.)

Mr. Smith left Alaska on December 6. Between the times he quit his employment and left Alaska, he had to get his affairs taken care of, pack their household goods, and prepare the house for the new owners. The house sale had closed in late October.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.

CONCLUSION

The Tribunal does not find that Mr. Smith had good cause to leave his employment because of his work environment. Although it may have been an uncomfortable situation for Mr. Smith, it was the prerogative of the employer to accept or not accept his services, limited though they may have been. The employer had made no move to discharge or otherwise discipline Mr. Smith because of his work attendance.

The Tribunal does not find that Mr. Smith had good cause to leave his employment because he moved to Mississippi.PRIVATE 
 Good cause can be found only where there are compelling circumstances. If a person moves, it must be shown that the reason for the move was compelling. There was no compulsion in this case.

Mr. Smith quit to move to Mississippi so that he could file for divorce in a state that would allow the two children to be separated. He could have filed for divorce in Alaska. But only if he went to Mississippi would his wife allow the divorce because only in that way would her demands be met. Therefore, Mr. Smith did not quit his employment to retain or obtain custody of his children. He quit to obtain a divorce. Moving to obtain a divorce is not a compelling reason to leave work when the divorce could have been done without moving.
It is the conclusion of the Appeal Tribunal that Mr. Smith voluntarily left suitable work without good cause.

DECISION

The notice of determination issued in this matter on January 31, 2003 is AFFIRMED. Mr. Smith is denied benefits under AS 23.20.379 for the weeks ending November 2, 2002 through December 7, 2002. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he remains ineligible for the payment of extended benefits (AS 23.20.406).

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 4, 2003.


Dan A. Kassner


Hearing Officer

