LAHOYA CURTIS
Docket 03 0415
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No. 03 0415              

Hearing Date:  March 14, 2003 

CLAIMANT:
EMPLOYER:
LAHOYA CURTIS
RESTAURANTS NORTHWEST

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Lahoya Curtis
Herman Shanks

ESD APPEARANCES:
None

CASE HISTORY

Ms. Curtis timely appealed a determination issued on February 19, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was terminated for work-connected misconduct.


FINDINGS OF FACT
Ms. Curtis worked for the employer from April 5, 2002 to January 18, 2003. Ms. Curtis worked as an assistant manager. Her immediate supervisor was Herman Shanks, the store manager. 

On Saturday her last day of work, Ms. Curtis arranged with       Mr. Shanks to have Monday off in addition to her regular days of Tuesday and Wednesday. A friend of hers had passed away in Anchorage. She did not know exactly when the funeral would be, but wanted to attend. 

Later Saturday evening she found out her roommate was traveling to Anchorage Saturday night. She decided to accompany him. She attempted to contact Mr. Shanks at his home or speak to someone at the restaurant that evening but was unsuccessful.

Ms. Curtis testified she did get in touch with a coworker, Jackie, on Sunday. She further testified that Jackie told her that       Mr. Shanks knows that she is at her friend’s funeral. Ms. Curtis believed that Sunday was a slow day, and that taking that day off would not be a problem. She was surprised when she was terminated.

Mr. Shanks testified that he worked at the restaurant on Sunday and did not speak to Jackie about Ms Curtis. He said he had no further information about Ms. Curtis until she spoke to him on Thursday. He considered her a no show, no call for Sunday. That, coupled with a history of tardiness, made him decide, along with the district manager, Tom, to end Ms. Curtis’ employment. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .


CONCLUSION
"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The Employment Security Division's Benefit Policy Manual, Section VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

Applying the above-cited precedent to this case this Appeals Tribunal holds Ms. Curtis must be considered to have been discharged from her employment. The employer may have considered her to have quit because of her actions, but for unemployment insurance the employer cut her employment short, thus was the moving party. 

As such, misconduct must be shown in order to impose a disqualification. Ms. Curtis decided to take Sunday off and travel to Anchorage. This was her own decision. She was absent without permission. However, her sworn testimony is that she spoke to a coworker named Jackie on Sunday. According to her testimony Jackie suggested that Mr. Shanks already knew of her whereabouts. 

This Appeals Tribunal is of the opinion that Ms. Curtis made a good faith error in judgment when she chose to take a scheduled day off without the manager’s express permission. Misconduct not having been show, a disqualification based upon AS 23.20.379 is not in order.

DECISION
The September 12, 2002 determination is REVERSED. Ms. Curtis is allowed benefits beginning with the week ending January 25, 2003 through the week ending March 1, 2003 if she is otherwise eligible. There will be no three-week deduction from her maximum benefit amount, and she may still be eligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 17, 2003.
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Hearing Officer

