James, Roger
03 0423
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 25509

JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 03 0423
Hearing Date: March 18, 2003

CLAIMANT:
EMPLOYER:

JAMES, ROGER W
MARSHALL CITY COUNCIL

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:

Roger James
None

ESD APPEARANCES:

None

STATEMENT OF THE CASE

On February 18, 2003, Mr. James filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. James began working for Marshall City Council in Marshall on November 18, 2002. He last worked on November 20, 2002.  He worked as a laborer and made approximately $13 per hour.

Mr. James received a call from his grandmother in Russian Mission on the morning of November 20.  She informed Mr. James that his grandfather had taken a turn for the worse in his battle with cancer and requested his presence with the family.  Mr. James did not know at that time if his grandfather was close to death or not.  

Mr. James had been working with three other laborers to dig holes for posts. There was only one set of tools.  Mr. James did not feel his time was being well used as he spent a lot of time waiting for his turn to use the tools.  His job was about to come to an end within one more day’s work.

After Mr. James received the call from his grandmother, he quit his job and notified his employer he was going to Russian Mission and would not be returning to work after lunch. He does not remember if he left for Russian Mission that day or the next.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

Even though Mr. James had less than one day of work left, he did leave before the job ended. 

A worker may be told that a layoff is imminent and decide to leave employment before the effective date of the discharge.  Even though the duration of the employment is limited, ordinarily there is not good cause unless the worker has a definite and immediate offer of work elsewhere.  However, the worker may quit before the layoff if the circumstances create compelling reasons. Benefit Policy Manual, §VL 135.45

The fact that Mr. James only had one more day of work does not in itself establish good cause for leaving before he was laid off.  Because Mr. James did not leave for another job, he needs to show that his reason for leaving work when he did was compelling.

Mr. James left work to go to Russian Mission to be with his family during an illness of his grandfather.  His presence was requested, not required.  The Commissioner held in a similar case referenced in the Benefit Policy Manual, §VL 155.1 that a quit merely to be near an aged parent (or grandparent) is without good cause:



Example: In McDonald  (82H-UI-210, November 10, 1982) the claimant quit her job after her grandmother died because she wanted to help care for her grandfather.  There was no necessity for the claimant to care for her grandfather because other family members were caring for him.  The claimant wanted to assist her family members with the care.  In denying benefits, the Commissioner held, "[The claimant] was not compelled to leave her job . . . to help care for her grandfather.  This was an action of her own choosing which, while certainly commendable and understandable, does not fall within the realm of compulsion such that benefits can be paid.

Although it is commendable Mr. James would want to be with his family at such a time, good cause for quitting his job to do so has not been established, as other family members were caring for his grandfather.

Mr. James did not think his employer was using his services to their fullest advantage as he was spending a lot of time just standing around waiting for his turn for the tools. 

A worker who quits because the job duties do not keep the worker fully occupied leaves without good cause.  Some people become very dissatisfied when they do not have enough to do.  However, this is not a compelling reason for quitting. Benefit Policy Manual, §VL 515.6
The Benefit Policy Manual, §VL 515.6 references the Commissioner in Utermohle, 80H‑22, April 25, 1980:

A construction inspector left his employment because he was "getting tired of doing nothing."  In a total of eleven weeks of employment, the claimant actually worked a total of 2½ days.  When on the site, the claimant read, wrote, or walked around the area.  He phoned his supervisor twice to ask when the work would start, but was told that he was on the payroll and should stay on the site.  On review, the Commissioner found the claimant ineligible and cited two previous cases in support of his decision.  In one case, (Sabloff v. UC Board, 166 A 2d 95, 1960), a planning official quit his job because he was "sitting around doing nothing" and felt he was wasting government funds.  The court stated: "While we are not without sympathy for appellant's sense of futility, it is clear that his unemployment was entirely self‑willed, and therefore not compensable."  In Eisenberg v. Catherwood, 289 NYS 2nd 498 (1968), a clerk typist quit her job because of "boredom" and the fact that there was "practically no work" for her to perform.  The court held that "boredom" was not a qualifying reason for ceasing her employment.

It is not up to Mr. James to decide whether his time is being used wisely or his employer’s money well spent.  That decision is up to the employer and Mr. James’ employer had not seen fit to lay him off. His decision to leave work because there was not much work left and he was not being kept busy is without good cause. 

DECISION

The notice of determination issued in this matter on February 13, 2003 is AFFIRMED. Mr. James is denied benefits for the weeks ending November 23, 2002 through December 28, 2002. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

Mr. James liability to repay the overpayment incurred for weeks ending November 30, 2002 through January 4, 2003 is AFFIRMED.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 28, 2003.


Dan A. Kassner


Hearing Officer

