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STATEMENT OF THE CASE

On February 24, 2003, Mr. Jennings filed a timely appeal against a determination dated January 22, 2003 that denied him benefits under AS 23.20.379 for having been discharged for work connected misconduct and AS 23.20.387 for making material misstatements. 

Mr. Jennings was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390.

At the hearing in this matter Mr. Jennings withdrew his appeal from the issue based upon AS 23.20.379. The remaining issues before the Appeals Tribunal are whether Mr. Jennings

· knowingly made a false statement or misrepresentation in connection with his claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Mr. Jennings had work for Assets Inc., which is a non-profit organization designed to either provide employment for disabled individuals or assist them in finding employment. Mr. Jennings worked for Assets Inc., for eight years before being discharged on January 9, 2002. 

Mr. Jennings filed a new claim for unemployment insurance benefits on January 14, 2002. The Employment Security Division (ESD) determined that he was eligible to receive weekly benefits of $248.00 per week. 

This issue arises because in the process of opening his claim for benefits, Mr. Jennings reported to Employment Security Division that he had been laid off. 

In December 2001, Mr. Jennings was informed of serious complaints against him by a coworker. An investigation followed. As a result of the investigation Mr. Jennings was terminated and given written notification of the action and the reasons for the discharge (Exhibit 9).    

Ms. Simpson, who participated in the investigation, informed    Mr. Jennings of the action being taken against him. She indicated that she knew Mr. Jennings well and related how she had attempted to explain to Mr. Jennings what was happening to him in several different ways. She believed that he understood he was not going to work anymore, not getting a paycheck, and furthermore that it had to do with the charges leveled against him. She noted that she would never have told Mr. Jennings he was laid-off because Assets Inc. simply does not ever do that. Ms. Simpson described Mr. Jennings as distraught over the incident and concerned that he would not have a job or be able to pay his bills.

Ms. Simpson did acknowledge that she indicated to Mr. Jennings that if the complainant did not want to work at the airport that he could continue to work there. She pointed out that this was a possibility only until the investigation was completed. However, even after termination, Mr. Jennings was assigned an employee coordinator, Debbie, to assist him in finding other employment. It is from this that Mr. Jennings alleges that he understood that he was laid off. 

Mr. Raul Ybanez, the employer representative, asked Mr. Jennings if he knew the difference between being terminated and laid off. Mr. Jennings replied that a person is terminated when they “mess up” and are laid off when things are slow.  

Mr. Jennings opened a claim for benefits effective January 13, 2002. He contacted the ESD by telephone. Mr. Jennings made the initial claim without assistance. He advised the ESD representative that he had been laid off. Mr. Jennings testified that he was surprised when he did not have to wait for benefits and was immediately paid. Mr. Jennings had filed for unemployment insurance benefits at least one other time under a claim dated November 12, 1992. 

Mr. Jennings has fourth grade reading abilities. Ms. Sovereign argued that Mr. Jennings could not be judged the same as others because of his disability. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker's work.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

8 AAC 85.380(c) provides:

The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

CONCLUSION

Mr. Jennings fillin "" \d ""failed to accurately report the circumstances surrounding his separation. When applying for unemployment insurance benefits he indicated that he had been laid off when in fact he had been terminated. 

Mr. Jennings argued that he thought that he had been laid off because the employer was not only willing to assist him in finding other work, but had indicated he might continue his employment depending on what a coworker decided to do. 

At the hearing Mr. Jennings seemed to understand the difference between a lay off and a termination. He even seemed to understand the disqualification period from benefits resulting from being terminated. Ms. Simpson described Mr. Jennings as very upset over losing his job and wondering how he was going to pay his bills.

Yet, Mr. Jennings is to some extent less able. The question is whether his diminished capacity is sufficient to explain the information he gave when applying for unemployment insurance benefits. 

Importantly, it does not appear that Mr. Jennings had any help in completing his initial claim. Even given whatever  disabilities he might have, Mr. Jennings seemed very aware of many aspects of the unemployment insurance program. It is difficult for this Appeals Tribunal to justify treating       Mr. Jennings very differently when he exhibits such awareness.

Because of this, this Appeals Tribunal holds that a preponderance of the evidence supports the conclusion that     Mr. Jennings understood that he misinformed the ESD of the circumstances of his separation from Assets and therefore misrepresented the reasons for his separation from this employer.    

DECISION

The notice of determination and determination of liability issued in this matter on January 21, 2003 is AFFIRMED.

· That portion of the determination holding that Mr. Jennings’ benefits are reduced due to receipt of wages is AFFIRMED. Benefits remain reduced under AS 23.20.360 for the weeks ending January 19, 2002, January 26, 2002, February 2, 2002, February 9, 2002, February 16, 2002, and February 23, 2002.

· That portion of the determination holding that Mr. Jennings was terminated from his employment for work-connected misconduct is AFFIRMED. Benefits under AS 23.20.379 are denied for the weeks ending January 19, 2002 through February 23, 2002. Mr. Jennings’ maximum benefit amount is reduced by three times his weekly benefit amount, and he may not be eligible for extended benefits.

· That portion of the determination holding that Mr. Jennings committed fraud or misrepresentation is AFFIRMED. A disqualification under AS 23.20.387 is imposed, and benefits are denied for the weeks ending January 19, 2002 to February 23, 2002.  

· Under AS 23.20.387, Mr. Jennings is penalized with a six-week disqualification for each week (6) affected by a fraudulent claim. The resulting disqualified weeks begins January 25, 2003 and ending September 27, 2003.

· That portion of the determination holding that Mr. Jennings is liable for the repayment of benefits and for the payment of a penalty is AFFIRMED. Mr. Jennings remains liable for the repayment of benefits overpaid to him. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on April 17, 2003.

                                   Michael Swanson








Hearing Officer

