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CASE HISTORY

Ms. Martinez timely appealed a determination issued February 26, 2003 that denied her benefits under AS 23.20.379.  The issue is whether Ms. Martinez was terminated for work-connected misconduct.


FINDINGS OF FACT
Ms. Martinez began work for this employer September 29, 2002. Her last day of work was February 10, 2003. Ms. Martinez worked as an administrative assistant. Her responsibilities included admitting patients to the ER.

Exhibit 7 page 3 is an outline of procedures to follow in admitting patients. Step one is “Patient gives name and DOB to check-in clerk.” Step two, “Have patient sign the consent to treat.” Steps three, four, and five concern where to put the paperwork. Steps six and seven are then completed at a later point when admission is ends with registration.    

Ms. Martinez worked Sunday February 9, 2003 as the check-in clerk. On that date, an intoxicated woman was brought in by a relative. At the hearing, Ms. Martinez described her as angry and abusive. Ms. Martinez obtained the woman’s date of birth and first name, Dorothy. When she found a match in her computer database she asked the woman if that was her name and the woman agreed. Ms. Martinez prepared the necessary labels and other paperwork and filed that information with the triage nurse. At some point afterwards, Ms. Martinez was advised she needed to escort the patient to x-ray. She again addressed the patient as Dorothy, and the woman responded. That was the last Ms. Martinez had to do with that patient.

Registration was completed by another check-in clerk. Only at this point is a social security number checked. As it turned out, the patient was not admitted under her correct name.

The next day, Ms. Martinez was terminated for this error. 

In documents submitted to the Employment Security Division the employer indicated Ms. Martinez had been warned about poor performance in the past, including verifying the identity of patients including social security numbers. Ms. Martinez testified that in the past she had been counseled about providing too much information, but never about getting social security numbers to verify patients being admitted. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

The employer dismissed Ms. Martinez after she improperly admitted a patient. Although perhaps counseled about other problems it does not appear this matter had been a previous problem. 

Under 8 AAC 85.095, conduct may be considered "misconduct connected with the insured worker's work," but only if the conduct shows a willful and wanton disregard of the employer's interest. Ms. Martinez’s action may have warranted the employer making a business decision to discharge her, however, this Appeals Tribunal holds Ms. Martinez did not deviate from procedures sufficiently to hold she committed work connected misconduct. She made no more than a good faith error in judgment in failing to further identify the intoxicated patient. A disqualification will not be imposed.

DECISION
The February 26, 2003 determination is REVERSED. Ms. Martinez is allowed benefits beginning with the week ending February 15, 2003 through the week ending March 22, 2003, if she is otherwise eligible. Her maximum payable benefits are restored by three weeks and she is again eligible for future extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 20, 2003.
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