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CASE HISTORY

The claimant appealed a February 13, 2003 determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

The employer operates a chain of bookstores. In October 1998, the claimant began work as a bookseller in the employer’s Anchorage store. The claimant last worked on January 28, 2003. Through a series of promotions, the claimant rose to inventory manager before his employment ended. 

As inventory manager, the claimant received $15.92 per hour for an eight hours per day, five days per week work schedule. In eight to ten weeks of his last year of work, he worked five and a half to six days per week. 

In the inventory manager position, the claimant directly supervised about four employees. When he was the manager on duty, he supervised all the store’s on-duty staff, which could total 20 to 30 employees.

The employer discharged the claimant on January 29, 2003 for failing to complete a “required pull list” (“rpl”) after receiving an extension of time to complete it. The rpl consists of unsold items that need to be pulled from inventory and sent back to distributors for credit. 

Prior to January 29, 2003, the claimant received warnings to increase the efficiency of the employees he supervised. Management felt the claimant could improve efficiency through delegation of work to employees. The store was continually short‑staffed. The claimant found that when he delegated two tasks, instead of one, to employees neither task received proper attention.

During the 2002 Christmas rush, inventory piled up in the back storage area. The claimant tried to delegate more employee time toward getting inventory onto the sales floor rather than completing the rpl. The claimant emphasized getting inventory to the sales floor so customers could see and buy it. Sometimes the claimant had only six or so employees on a shift. Those employees had to operate the cash registers and the information desk as primary priorities leaving inventory stocking and rpls as secondary priorities.

The employer contends the store is now completing rpls successfully with an even greater staff shortage. However, inventory demands have decreased since the Christmas season.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(2) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985.


In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved . . . .

The employer has a right to establish the methods and quality of the work (see Stevens cited above). However, the claimant’s attempts to balance conflicting priorities and short staffing levels does not show that the claimant willfully and wantonly disregarded the employer’s interests (see 8 AAC 85.095 above). The hearing record lacks evidence of sufficient quantity and quality to establish the employer discharged the claimant for misconduct connected with his work (see Rednal above). The determination under appeal will be reversed.  

DECISION
The February 13, 2003 determination is REVERSED. The claimant is allowed benefits beginning with the week ending February 8, 2003 through the week ending March 15, 2003, if otherwise eligible. The reduction of his maximum payable benefits is restored. The determination will not interfere with his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 15, 2003.
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Hearing Officer

