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CASE HISTORY

Mr. Knudson timely appealed a determination dated February 27, 2003 that denied him benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Knudson began his work for the employer on October 20, 2002. He worked as a foreman. His last day worked was February 13, 2003. His immediate supervisor was the owner of the company,   Mr. Mikes. 

The company was doing work for a client, Ron Fuhrer. It included certain sheetrock work. Mr. Knudson had bid the project for the company. 

At the time he was working four days per week, Monday through Thursday. On Friday, February 7, 2003 two of Mr. Mikes’ brothers installed sheetrock on the project. Although Mr. Knudson was technically the foreman, he did not get along with one of the brothers. Therefore, he described to Mr. Mikes how the installation should be done. Although Mr. Mikes had the license under which the work was being performed, Mr. Knudson was considered the expert on the job. 

On the following Monday or Tuesday Mr. Knudson observed the sheetrock installation. He found smaller leftover pieces from previous work on the project had been used, and that wide gaps had been left. In his opinion, most of the sheetrock would require reinstallation. He marked the pieces of sheetrock that he considered needed to be removed. 

Mr. Knudson informed Mr. Mikes of the problem, and then showed the work to the project client. Mr. Knudson was in contact with the client about changes and other decisions almost everyday. The client agreed the work needed to be redone. Mr. Knudson went on to remark to him that he wasn’t sure if this would end his employment.

Mr. Knudson and Mr. Mikes then met the next day. The testimony is in disagreement about parts of this meeting. According to  Mr. Mikes he agreed that a large proportion of the work would need to be torn down and reinstalled. Of the sheetrock        Mr. Knudson had marked, Mr. Mikes thought that 80% actually needed to be replaced. He believed Mr. Knudson refused to mud anything that he did not feel was installed correctly. That included those marked sheetrock pieces that Mr. Mikes did not agree needed to be reinstalled. 

On the other hand, Mr. Knudson testified that Mr. Mikes had refused to have any of the sheetrock pieces taken down and reinstalled. When he refused to mud the poorly installed sheetrock he was then terminated. 

Mr. Knudson testified that he never refused to mud the sheetrock. He further noted that when he later went to the work site he found that every single piece he had marked for replacement had been taken down and reinstalled.   

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 

CONCLUSION

In Rednal, Comm’r Dec. 86H‑UI‑213, August 25, 1986, the Commissioner addressed which party has the burden to provide persuasive evidence to the Tribunal in the matter of a discharge from employment. The Commissioner held:

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.

“It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done.”  In Shelton, Comm’r Dec. 86H-UI-310, October 31, 1986.

An employer has the right to expect that such respect be accorded a supervisor so that a supervisor’s authority will not be undermined. Mathews, Comm’r Dec. 88H-UI-114, July 28, 1988. 

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

The Employment Security Division’s Benefit Policy Manual, in section VL 515.3 states, in part, as follows:
Work Standards

It is the employer’s right to establish methods of performing work, and the quality standards for that work.  A worker who quits because of an objection to the work standards normally quits without good cause.

The facts regarding the critical discussion at the very end of Mr. Knudson’s employment are in dispute. Although there is a point at which an individual can refuse work because of quality standards as cited above, work standards are generally established by the employer. Clearly, Mr. Knudson had some valid objections to the quality of the sheetrock work in question. But his license was not on the line, nor his money, nor his reputation. He should have been more receptive to what         Mr. Mikes, his employer, wanted him to do. 

Even at this point this Appeals Tribunal might have concluded this was not willful misconduct, except for the fact that      Mr. Knudson first went to the client with his quality complaints. Whether he was the client’s contact with the company or not, he clearly realized the installation was a problem and even told the client his own employment was going to be endangered over the matter.

Approaching the client with this problem without first discussing the matter with the employer is itself almost misconduct. This plus the fact that after his termination all the sheetrock was removed as he had originally wanted lends more credibility to the employer’s version of the meeting. In the end, Mr. Knudson was under a duty to abide by the employer’s reasonable instructions concerning the project. He refused. This Appeals Tribunal hold Mr. Knudson was terminated for work-connected misconduct.  

DECISION

The February 27, 2003 determination is AFFIRMED.  Benefits are denied for weeks ending February 15, 2003 to March 22, 2003 pursuant to AS 23.20.379.  Mr. Knudson’s maximum benefit entitlement is reduced by three times his weekly benefit amount. He may be ineligible for extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 28, 2003.


Michael Swanson


Hearing Officer

