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CASE HISTORY

The claimant appealed a February 19, 2003 determination that denies benefits under AS 23.20.379. The issues are whether, under AS 23.20.379(a), the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work, or whether, under AS 23.20.379(e), the employer discharged the claimant for a felony or theft connected with his work.

FINDINGS OF FACT

The employer hired the claimant in June 1999. The claimant last worked in his kitchen helper position on January 31, 2003. At the time the employment relationship ended, the claimant usually worked about 40 hours per week. The employer paid him $8.25 per hour.

Employer policy requires all left over food be thrown away and not be taken home by employees. This theft prevention policy is designed to eliminate employee excuses for getting caught carrying unpurchased food from the restaurant.

Around the close of business on the evening of January 31, 2003, the claimant removed four spoiled steaks from the employer’s Dumpster. The steaks were wrapped in plastic. The claimant wrapped the steaks in an employer’s towel and left the steaks outside the employer’s backdoor to pick up later. The claimant planned to bait eagles with the steaks.

The claimant forgot to take the steaks home when he left work. The next morning the claimant remembered he had forgotten to take the four steaks home. He immediately thought that he was going to get his “tail chewed” when he got to work.

When the claimant arrived at work, the restaurant manager questioned him about the steaks. The claimant admitted placing the towel-wrapped steaks outside the back door with the intention of retrieving them after work to bait eagles.

After speaking with other employees, the manager decided that the claimant had not attempted to steal edible food as first suspected, but instead, had violated the policy against taking unpurchased food home. The employer discharged the claimant for violating that policy.

The employer did not report the attempted removal of the steaks and towel to law enforcement authorities. If the steaks had been good, the retail value would have been $67. The towel was worth $1.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.


(e)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next 51 weeks of unemployment following that week or until the individual has worked subsequent to the discharge from work and earned 20 times the insured worker's weekly benefit amount in employment covered under this chapter if the insured worker was discharged for commission of a felony or theft in connection with the work. In addition, the insured worker is not eligible for extended benefits under this chapter until the worker has requalified for benefits by meeting the earnings requirement in this subsection.
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . .

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .


(e)
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if



(1) 
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;



(2)
the felony or theft is "misconduct connected with the insured worker's work" under (d) of this section; and



(3)
 a preponderance of the evidence establishes that




(A)
the claimant committed the act; and


(B)
the act was not justified under AS 11.81.300 
- 11.81.450.


(f)
An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.


(g)
 For purposes of this section



(1)
"felony" means an act classified as a felony in AS 11; and



(2)
"theft" means an act described in AS 11.46.100, if the value of the property or service is $50 or more.  

CONCLUSION

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done." Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.

“In a question of whether insubordination constitutes misconduct in connection with a claimant's work, it is only necessary to show that the claimant acted willfully against the best interests of the employer. Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.” Trumblee, Comm’r Dec. 01 1176, October 11, 2001.

The employer did not report the steaks and towel issue to law enforcement. The theft provisions of AS 23.20.379(e) are not evoked.

The prerogative for establishing reasonable theft prevention policies belongs to the employer’s (see Shelton cited above).

The employer had a right to prohibit employees from removing unpurchased food from the business to preclude attempts to excuse theft as merely the removal of leftovers or spoiled food. Even if the steaks were spoiled, the removal of the employer’s towel constituted an inexcusable inventory loss to the employer.

The claimant’s admission that he expected to get his “tail chewed” when he remembered he had forgotten to take home the steaks he placed outside the back door establishes he deliberately violated an employer policy of which he was aware. Under AS 23.20.379(a), the claimant’s willful violation of the employer’s theft prevention policy constitutes insubordination resulting in misconduct connected with his work for which the employer discharged him (see Trumblee cited above).

DECISION
The February 19, 2003 determination is AFFIRMED. The claimant is denied benefits beginning with the week ending February 1, 2003 through the week ending March 8, 2003. His maximum payable benefits are reduced by three weeks, and his eligibility for extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 24, 2003.
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