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STATEMENT OF THE CASE

Ms. Carter filed a timely appeal against a determination dated March 6, 2003 that reduced her benefits under AS 23.20.360 and denied her benefits under AS 23.20.379 and 387. She was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390.

The issues before the Appeals Tribunal are whether Ms. Carter

· voluntarily left suitable work without good cause or was discharge for work-connected misconduct;

· earned wages during some of the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with her claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Ms. Carter filed a new claim for unemployment insurance benefits on January 1, 2001. The Employment Security Division (ESD) determined that she was eligible to receive weekly benefits.   Ms. Carter filed weekly claims including for weeks ending   March 17, 2001 and March 24, 2001, which are two of the weeks at issue. For these weeks Ms. Carter did not report working or any earnings. 

In fact, Ms. Carter had 4 days of work for Christian Cottage Assisted Living between week ending Saturday March 17, 2001 and week ending Saturday March 24, 2001.  She earned $90 and $204.75 for the respective weeks.  

Subsequently, it was determined Ms. Carter had been terminated for work-connected misconduct. She was denied for six weeks based upon AS 23.20.379 from week ending March 31, 2001 to May 5, 2001. She was also penalized for six weeks for each week involved; March 8, 2003 to January 31, 2004.

Ms. Carter disputed that she had quit or was discharged for misconduct. She had work for this employer as a nursing assistant. Her duties were to provide assistance to elderly invalid residents. She was given only a single day of training. She did the work the best she could. When a certain patient refused to get up she called her supervisor, Ms. Guile. She was informed that the resident could stay in bed longer. Afterwards, Ms. Guile was upset the resident had been left in bed.        Ms. Carter was finally terminated, as things “just didn’t work out.”

Ms. Carter did not remember what she did or did not report to ESD on her claims. She did not dispute her work and earnings for this employer. She testified that this period of time was difficult for her personally. Mr. Schwanke, a state unemployment insurance fraud investigator, represented the ESD in this case. He noted Ms. Carter has filed several ESD claims in the last seven years.

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker's work.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.

(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

8 AAC 85.380(c) provides:

The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

CONCLUSION

The Appeals Tribunal holds that Ms. Carter was terminated from her work, but not for work-connected misconduct. The employer had complaints about her work such as leaving a resident in bed. However, this appears to have been the result of instructions Ms. Carter received. A denial of benefits under AS 23.20.379 is not in order. 

Under AS 23.20.360, the unemployment insurance benefits that a person is entitled to receive must be reduced by a prorated amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute. Ms. Carter acknowledges she had earnings as reported by the employer. She did not dispute the employer records. Benefits must be reduced accordingly.

The record establishes that Ms. Carter fillin "" \d ""failed to accurately report her work and earnings during the period under appeal. These are obviously  material facts to one’s claim. Ms. Carter fillin "" \d ""fillin "" \d ""had no explanation for her failure to report work and earnings except that this period of time had been difficult for her. This Appeals Tribunal must hold Ms. Carter misrepresented her work and earning for weeks ending March 17, 2001 and March 24, 2001.

fillin "" \d ""Ms. Carter fillin "" \d ""received unentitled benefits and fillin "" \d ""

fillin "" \d ""

fillin "" \d ""remains liable to repay the full amount of such benefits paid for each of the weeks under appeal, plus the 50 percent penalty amount.       Ms. Carter fillin "" \d ""provided no evidence to controvert the accuracy of the overpayment involved.
Ms. Carter did receive benefits to which she was not entitled. She must repay those benefits. 

DECISION

The notice of determinations and determination of liability issued in this matter on March 6, 2003 are MODIFIED.

· That portion of the determination holding that Ms. Carter’s benefits are reduced due to receipt of wages is AFFIRMED. Benefits remain reduced under AS 23.20.360 for the weeks ending March 17, 2002 and March 24, 2002.

· That portion of the determination holding that Ms. Carter was terminated from her employment for work-connected misconduct is REVERSED. No disqualification under AS 23.20.379 is imposed. Ms. Carter’s maximum benefit amount is restored, and she may again be eligible for extended benefits for the appropriate period of time. 

· That portion of the determination holding that Ms. Carter committed fraud or misrepresentation is AFFIRMED. A disqualification under AS 23.20.387 is imposed, and benefits are denied for the weeks ending March 17, 2001 and March 24, 2001. Also, under AS 23.20.387, Ms. Carter is penalized with a six-week disqualification for each week (2) affected by a fraudulent claim. The twelve disqualified weeks resulting from the March 17, 2001 and March 24, 2001 weeks denied begins week ending March 8, 2003 and ends May 24, 2003.

· That portion of the determination holding that Ms. Carter is liable for the repayment of benefits and for the payment of a penalty is MODIFIED. Ms. Carter remains liable for the repayment of benefits overpaid to her. The matter is REMANDED for a new determination in keeping with this decision.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on April 15, 2003.

                               Michael Swanson, Hearing Officer

