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STATEMENT OF THE CASE

On February 26, 2003, Mr. Smedley filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether the employer discharged him for misconduct connected with his work or he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Smedley began working for Lowe’s as a customer service representative on September 11, 2002. He last worked on December 28, 2002. At that time, he normally worked 40 hours per week at a salary of $12 per hour.

On December 14, 2002 Mr. Smedley became ill and on December 20 he was hospitalized and diagnosed with severe gastritis.  On December 26 Mr. Smedley provided his employer with a full print out of the symptoms of his medical condition and a doctor’s release to go back to work as of December 24.  Mr. Smedley worked on December 26 and December 28. 

Although Mr. Smedley worked 40 hours per week, it was a different schedule each week.  The schedule was created three weeks in advance and posted two weeks in advance.  When Mr. Smedley last worked on December 28 he noticed that he was not on the schedule to work the week after week ending January 3, 2003.  Mr. Smedley did not know why he was not scheduled but did not interpret it as positive.  He meant to call his manager to inquire as to why. 

Mr. Smedley was scheduled to work on December 29 and 30 and January 1 and 3.  He did not work on any of these days due to a recurring bout with his gastritis.  The company policy for absence is to call in one hour prior to the beginning of the shift and notify a manager.  Mr. Smedley was aware of this policy. 

Mr. Smedley did not have a home phone connected and relied solely upon his cell phone.  On the evening of December 30 his cell phone was disconnected, leaving him without the immediate use of a phone.  Mr. Smedley did not have any one who could call in sick for him so he had to drive the 2 blocks to a pay phone.  

Mr. Smedley was able to make it to the phone booth to call in sick three times for his four scheduled days of work during week ending January 4.  He was not able to call in the hour previous to each shift as required because he was not always feeling well enough to get to a phone.  He called in sick to a manager on December 31, January 1 and 2. On January 1 Mr. Smedley spoke with one of the six store managers, Greg Pascua.  Mr. Pascua told Mr. Smedley that he would need to make it into work for his next scheduled shift or his situation would have to be reviewed.  Mr. Smedley took this to mean that the next time he did not show up for work he would be fired.

Mr. Smedley was unable to make it to work his next scheduled shift on January 3.  He did not call his employer to find out why he had not been scheduled for any shifts during the next week or notify his employer of his continued illness because he thought he had been fired. He did not notify his employer of his status again until he called March 6, 2003 to inquire about returning to work.  At that time he was notified that he had been officially terminated as of January 10 for not keeping the company notified of his status.

Mr. Smedley had not been posted to the schedule for week ending January 10 because the schedule was made up three weeks in advance and at that time it was unclear to the employer the exact nature of Mr. Smedley’s medical condition.  The employer had tried to contact Mr. Smedley several times before his termination to determine his status but was unable to reach him due to his phone being disconnected.  Mr. Smedley would have been granted a medical leave of absence had he requested one.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

In order to determine whether this matter should be considered as a voluntary leaving or a discharge from employment, it is necessary to determine who the moving party was in the separation of Mr. Smedley from his employment. The moving party is the party who had the last opportunity to continue the employer/employee relationship.

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

In this case, it appears there was some miscommunication.  Mr. Smedley assumed he had been fired effective January 3, which is the first shift he missed after his January 2 conversation with Manager Pascua in which he was told he needed to show up or his situation would be reviewed.  The employer did not terminate Mr. Smedley until January 10 when it had not heard from Mr. Smedley in over a week and was unable to reach him by phone.

It is the determination of the Tribunal that Mr. Smedley was the moving party in this matter.  Mr. Smedley gave the employer no other choice but to assume he did not want to work there any more when he did not contact them after January 2.  Mr. Smedley is determined to have voluntarily left his employment.

Because Mr. Smedley voluntarily left his employment, the burden of persuasion shifts to him to show his reason for quitting was compelling and that he had no reasonable alternative but to leave work.  There is no doubt but that Mr. Smedley was ill.  His situation was further complicated by his lack of a convenient phone.  However, Mr. Smedley had been able to drive to a phone on at least three different occasions during his illness to call in sick to his employer.  

Mr. Smedley was never actually told he was terminated.  He assumed that “a review of his situation” was synonymous with being fired.  He assumed also that the fact he had not been posted to the schedule for the week ending January 10 meant that his job was somehow in jeopardy.  It is not unreasonable, especially in a case where an employer cannot reach an employee by phone, for that employee to call the employer to verify his employment status.

It is the conclusion of the Appeal Tribunal that Mr. Smedley voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on January 26 is MODIFIED. Mr. Smedley is denied benefits for the weeks ending January 11, 2003 through February 15, 2003. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on April 7, 2003.


Janne Carran


Hearing Officer

