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CASE HISTORY

Ms. Harmon appealed a May 29, 2002 determination that denied benefits under AS 23.20.378 (Docket 03 0633). Another determination was issued on May 31, 2002 that denied benefits pursuant to AS 23.20.379 (Docket 03 0632). Benefits were denied on the ground that she voluntarily left work without good cause, and that she failed to meet availability for work requirements during a period of travel. The May 29 determination resulted in an overpayment pursuant to AS 23.20.390.

Ms. Harmon filed her appeal on or about March 1, 2003 raising an issue of timeliness pursuant to AS 23.20.340. Because both dockets contained only the timeliness of appeal issue, the hearings were combined.

FINDINGS OF FACT

Timeliness of Appeal Issue

Ms. Harmon established an unemployment insurance claim effective April 28, 2002. At that time, she supplied the Goose Berry Place address as her address of record. Ms. Harmon went out of state on or about May 10, 2002 and returned to Alaska on or about June 10, 2002.

When Ms. Harmon returned to Alaska, she went through her mail. She did not recall seeing the May 29, 2002 availability for work determination or the May 31 voluntary leaving determination but did see the overpayment notice issued on May 29. Ms. Harmon did not read the appeal rights that warn:

The 30-day appeal period may be extended only if the delay is for reasons beyond your control. (Exhibit 4)

Ms. Harmon began work within two days of her return to Alaska. She was busy with her life and did not act on the overpayment liability until December when she began to obtain evidence to support her work separation argument. It took several months to get that information because Ms. Harmon was busy.

PROVISIONS OF LAW

AS 23.20.340 provides in part:

     (e)  The claimant may file an appeal from an initial

          determination or a redetermination under (b) of this

          section not later than 30 days after the claimant is

          notified in person of the determination or

          redetermination or not later than 30 days after the date

          the determination or redetermination is mailed to the

          claimant's last address of record.  The period for filing

          an appeal may be extended for a reasonable period if the

          claimant shows that the application was delayed as a

          result of circumstances beyond the claimant's control.

     (f)  If a determination of disqualification under

          AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -

          23.20.387, or 23.20.505 is made, the claimant shall be

          promptly notified of the determination and the reasons

          for it.  The claimant and other interested parties as

          defined by regulations of the department may appeal the

          determination in the same manner prescribed in this

          chapter for appeals of initial determinations and

          redeterminations….

CONCLUSION

The desire to first assemble proof in support of contentions on appeal does not constitute a reason beyond the appellant's control for so long a delay. Rosenberger, Comm'r Dec. 

No. 9322918, July 26, 1993. Smith, Comm'r Dec. No. 9428097, August 23, 1994. The Department has long held that waiting for supporting documents is not good cause for delaying the filing of an appeal. Hail, Comm'r Dec. No. 8924805, November 16, 1989.  Dingler, Comm'r Dec. No. 9428375, October 5, 1994. 

Ms. Harmon’s desire to obtain proof before she filed the appeal request does not show circumstances beyond one’s control. Further, it supports the conclusion that she knew of the voluntary leaving determination.

In Biessel, Comm'r Decision No. 9224963, May 27, 1992, the Commissioner of Labor stated:  

The phrase "circumstances beyond a claimant's control" was not intended to mean simply mislaying, forgetting about, or losing a claim certification.  

"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding...' Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Dec. 9028559, January 30, 1991….

Finally, being busy with one’s life does not provide circumstances beyond one’s control. Ms. Harmon only needed to pick up a phone or drop a short note to file an appeal request. Further, she has an obligation to read and understand the information sent to her by the Employment Security Division. If she did not understand, she had the ability to contact a representative. Ms. Harmon waited until March 2003 to file her appeal. She did not have good cause to delay her request.

DECISION

The appeal filed on or about March 1, 2003 is DISMISSED as untimely filed. Benefits remain denied as shown on the May 29 and May 31, 2002 determinations. Ms. Harmon remains liable for the overpayment.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the

Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 18, 2003.

                                  Jan Schnell, Hearing Officer

