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STATEMENT OF THE CASE

On March 24, 2003, Mr. Larancuent filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

On March 24, 2003, Mr. Larancuent filed a timely appeal against a determination that denied extended benefits under AS 23.20.406. The determination held that the denial imposed by the voluntary leaving determination had not been lifted through working and earning at least eight times his weekly benefit amount. 

Mr. Larancuent timely appealed a notice of determination that held him liable for the repayment of benefits under AS 23.20.390. The issue before the Appeal Tribunal is whether and for how much Mr. Larancuent is liable to repay benefits paid to him.

FINDINGS OF FACT

Mr. Larancuent began working for Papetti’s Hygrade Egg Products on November 12, 2002. He last worked on November 14, 2002. At that time, he normally worked 40 hours per week in sanitation at a salary of $7.35 per hour.

The first shift Mr. Larancuent was on the job, he attended a training and orientation class.  He was taught how to do his job, how to communicate with supervisors, and issued a copy of the company rules in Spanish, his language of choice.  

The second and final shift Mr. Larancuent was on the job, he worked in sanitation.  The boots Mr. Larancuent was issued were too tight.  When Mr. Larancuent realized they were too tight, he complained to his lead man.  The lead man replied that at that moment he did not have any more boots available, but would get him larger boots the next day.

Mr. Larancuent suffered swelling in his feet because of wearing the boots and did not show up for work for the next three days.  He did not notify his employer of his absence as he had too many other things on his mind, like driving his children to school.

Mr. Larancuent’s employer discharged him on November 18 per company policy for not showing up without notification for three consecutive days.  On November 19,  Mr. Larancuent’s employer received a letter from Mr. Larancuent stating he was not coming back to work due to swollen feet and to send his final paycheck to his address on file.  The employer accepted this as a formal letter of resignation and mailed him his final check.

Mr. Larancuent earned $117.60 in wages his last week of work, week ending November 16, 2002.  Mr. Larancuent’s excess earnings amount is $380.66.  

Mr. Larancuent did not return to work within the six weeks immediately following his separation. 

Mr. Larancuent did receive benefits for weeks ending November 23, 2002 through December 28, 2002.   He also received benefits for week ending November 16, 2002.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2) leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3) leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

AS 23.20.406. Extended benefits.

PRIVATE 

(h) An individual is not eligible to receive extended benefits for any week of unemployment in the individual's eligibility period if the individual has been disqualified for benefits because the individual voluntarily left work, was discharged for misconduct, or refused an offer of suitable work, unless the disqualification imposed for those reasons has been terminated in accordance with AS 23.20.379(d).

AS 23.20.390. Recovery of improper payments; Penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual. . . .

(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects.

CONCLUSION

It is unfortunate that Mr. Larancuent suffered swollen feet as a result of being issued boots that were too tight.  However, Mr. Larancuent did not give his employer time to adjust and receive the new boots the next day.  While having swollen feet may be a good reason to not work for a period of time, it is not considered good cause to quit employment.  Mr. Larancuent did not exhaust the reasonable alternatives available to him before quitting, such as notifying his employer of his condition, giving his employer proper notification for his absence, or requesting a medical leave of absence until his feet were better.

It is the conclusion of the Appeal Tribunal that Mr. Larancuent voluntarily quit work without good cause.

Because Mr. Larancuent worked and earned less than his excess earnings amount his last week of work, his penalty period for having quit work is moved back to begin with week ending November 16, 2002.

Mr. Larancuent did not terminate the voluntary leaving determination by returning to work and earning at least eight times his unemployment insurance weekly benefit amount during the six-week disqualification period. He is not eligible for extended benefits.

Mr. Larancuent is responsible to repay benefits that he received to which he was not entitled.

DECISION

The notice of determination issued in this matter on March 13, 2003 is AFFIRMED and MODIFIED. Mr. Larancuent is denied benefits for the weeks ending November 16, 2002 through December 21, 2002. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.  Mr. Larancuent is responsible to repay benefits he received from week ending November 16, 2002 through December 21, 2002.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on June 2, 2003.


Janne Carran


Hearing Officer

