FYFFE, Diana
03 0671
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No.  03 0671    Hearing Date:  April 18, 2003

CLAIMANT:
EMPLOYER:
DIANA FYFFE
MILLENNIUM ALASKA HOTEL

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Diana Fyffe
Brooke McGrath


Roxanne Montry, Rep.

ESD APPEARANCES:
None

CASE HISTORY

Ms. Fyffe timely appealed a determination issued on March 20, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Fyffe worked for the Millennium Alaska Hotel during the period December 5, 2001 through February 17, 2003. She earned $7.87 per hour for full-time work as a barista. Ms. Fyffe quit effective February 17 when she walked out without signing a written warning.

On February 17, Ms. Fyffe’s supervisor, Mr. Weiss, issued her a written reprimand that indicated he had seen her have an inappropriate facial expression while serving a customer. Ms. Fyffe did not agree, became upset, and walked out. The employer did not want to lose Ms. Fyffe as an employee so she was contacted and asked to meet with personnel and the management of food and beverage.

On February 20, Ms. Fyffe met with management and personnel to discuss the situation. She did not believe Mr. Weiss should have issued the warning and implied she wanted the employer to discharge him for not doing his work. She was upset that Mr. Weiss would let his work lapse yet management stood behind his decision on the reprimand. Mr. Weiss did agree to remove the probationary period that was initially part of the warning and leave the warning as simply a written reprimand.

Ms. Fyffe decided not to return to work on February 24. She did not want the stress of having to worry about getting a third warning (the first had been issued in January 2003) that could result in a discharge. The employer made it clear in the February 20 meeting that by removing the probationary period, a third warning would not result in a discharge. Ms. Fyffe believed Mr. Weiss wanted her to quit or be fired. Mr. Weiss was eventually terminated for failure to complete his duties as assigned.

Ms. Fyffe liked her job but was unhappy with Mr. Weiss’ warnings. She felt he did not do his job adequately and she had to rely on other managers to get her supplies. The other managers were always concerned about Ms. Fyffe and would help her out when necessary.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

The record fails to show that Mr. Weiss was abusive, hostile, or unreasonably discriminatory toward Ms. Fyffe. Mr. Weiss apparently felt he had some basis for the written warning. Ms. Fyffe then ended her employment because she was worried about having to be extra careful and avoid a third notice that might result in her termination.

In Pence, Comm'r Dec. No. 93 4931, February 3, 1994, the Commissioner states in part:

The issue in this case concerns whether the claimant was discharged for misconduct connected with his work, or whether he voluntarily quit suitable work without good cause. The Tribunal concluded the claimant was discharged. That is in opposition to the claimant's own written statements and testimony that he quit (exhibits 3A & B).  Although he did believe the employer was going to fire him, no formal termination notice had been given to him, nor had any date been set for such termination. The hearing officer apparently based her conclusion on notes in the record from an interview with an employer representative who indicated the claimant's discharge was "most probably imminent."  There is no evidence the claimant was told he would be discharged and such a conclusion is not supported by the evidence. Rather, the claimant resigned his job voluntarily and abruptly and we hold that quitting a job in anticipation of discharge is without good cause....

Ms. Fyffe was assured she would not be terminated if another warning was forthcoming. However, even if she had been under that threat, a quit because of a possible discharge is without good cause. The disqualifying provisions of AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on March 20, 2003 is AFFIRMED. Benefits are denied for the weeks ending February 22, 2003 through March 29, 2003. Ms. Fyffe’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 18, 2003.
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