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CASE HISTORY

Mr. Pumphrey timely appealed a determination dated  February 24, 2003 that denied him benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Pumphrey began his work for the employer in July 2002. He worked as a reporter. His last day worked was January 23, 2003. His immediate supervisor at the end of his employment was the newspaper editor-in-chief, Alex deMardan. 

From the beginning of his employment, Mr. Pumphrey had problems with Mr. deMarban. In turn, Mr. deMarban felt he had a number of problems with Mr. Pumphrey that resulted in a November corrective action (Exhibit 6 page 24), and also misunderstandings between them.

An example of one of Mr. Pumphrey’s complaints with Mr. deMarban occurred in September when Mr. Pumphrey objected to a “fictional” addition Mr. deMarban made to one of his stories. A meeting took place with Mr. Pumphrey, Mr. Schwankl, the newspaper publisher, and Mr. deMarban. Mr. deMarban admitted his rewriting error and offered in the future to review changes he made to Mr. Pumphrey’s stories with him before publication. According to Mr. deMarban, Mr. Pumphrey disclaimed any interest in such review. At the hearing Mr. Pumphrey indicated that the way Mr. deMarban wanted him to review changes would have placed a burden on the paste up technician. Mr. Pumphrey cited other examples of problems he had with Mr. deMarban. 

Mr. deMarban noted that Mr. Pumphrey was uncooperative. The November corrective action discusses exchanges wherein         Mr. deMarban found Mr. Pumphrey argued with him, and was disrespectful. In the corrective action, he cautioned          Mr. Pumphrey “you need to follow my directions or you will be considered insubordinate.” 

According to employer witnesses, part of Mr. Pumphrey’s duties were to take occasional story related photos. A reporter at the Chronicle was expected to take photos and to provide their own equipment. 

In November 2002, the photos Mr. Pumphrey had taken for a story were considered insufficient by Mr. deMarban. He assigned one of the staff photographers to take additional photographs. 

According to Mr. Pumphrey, Mr. deMarban told him in November that from then on he wanted someone to take photos who could take decent photographs. At the hearing, Mr. deMarban denied this statement. He added that the newspaper is small and that every reporter was responsible to take photos related to the stories being written. Mr. Pumphrey pointed out that an examination of by-lines reveals that very few photos are taken by reporters.

A series of emails all dated January 23, 2003 led directly to the end of Mr. Pumphrey’s employment. The first is from  Mr. Pumphrey to Mr. deMarban and describes a list of stories Mr. Pumphrey was working on and advised Mr. deMarban, “You and Robert need to start arranging to take photos, especially if you want “candid” photos in a variety of locations.” This and the following emails are found at exhibit 4.

The email back from Mr. deMarban indicated that Mr. Pumphrey must take the photos or “you will not be doing any stories at all, or anything else at ANI for that matter.” 

After receiving this email, Mr. Pumphrey retrieved his camera from a storage closet in his home. He found that part of the lens mechanism was damaged. He advised Mr. deMarban of the status of the camera. Mr. deMarban sent him an email stating that, to continue his employment “…I would suggest you bring your broken camera into Robert, who may be able to repair it. ANI covers repair costs for cameras used for work. If you make that effort, I will see you at 9:30 a.m.” 

Mr. Pumphrey replied by email asking Mr. deMarban to “reconsider your ultimatum” and objected to having Robert repair his camera, questioning his training in repairing expensive cameras. 

The final email entry on Exhibit 4 is supposedly from          Mr. deMarban stating, “There is nothing to reconsider. Have your desk cleaned today. Anything left there will be thrown out at the end of the day. You will not meet with Veda and Jim.” At the hearing, Mr. deMarban denied sending this last email. The Appeals Tribunal notes that the printed email contains a reply box containing Mr. deMarban’s name and email address. 

Mr. Schwankl, the newspaper publisher was out of town on January 23, 2003. Mr. Troy Spray was in charge. He telephoned Mr. Pumphrey. Exhibit 6 page 11 describes his recollection of that conversation. According to that document the intent of the telephone call was to advise Mr. Pumphrey he had not been terminated by Mr. deMarban. He was also concerned about        Mr. Pumphrey’s “state of mind” and to get Mr. Pumphrey’s key back if needed. He reported Mr. Pumphrey advised him that indeed he had been fired by Mr. deMarban, and that Mr. deMarban had been “trying to get rid of him since the first month.” Mr. Spray demanded Mr. Pumphrey’s key. 

Mr. Schwankl returned from his trip January 24, 2003. He telephoned Mr. Pumphrey about his employment. He advised       Mr. Pumphrey that he had not been terminated. Mr. Pumphrey insisted that Mr. deMarban had terminated him, but that he wanted to be reemployed by the newspaper. Mr. Schwankl arranged for a meeting on Monday, January 27, 2003. Mr. Schwankl noted at the hearing that Mr. Pumphrey had done a good job for the newspaper.

On January 27, 2003, Mr. Pumphrey sent an email to Mr. Schwankl stating that he was not able to attend his “job interview.”    Mr. Schwankl responded restating that he was not terminated and that the meeting was not a job interview. He further advised   Mr. Pumphrey that if no stories were turned in by noon on Tuesday January 28, 2003 he would be considered to have abandoned his job. No additional stories were turned in and Mr. Pumphrey was discharged. 

This hearing officer notes that nearly all of the facts of this case were disputed by the parities at every turn. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 

CONCLUSION

In Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986, the Commissioner addressed which party has the burden to provide persuasive evidence to the Tribunal in the matter of a discharge from employment. The Commissioner held:

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.

The Employment Security Division's Benefit Policy Manual, in section MC 390 states, in part, as follows:

MC 390.05

GENERAL
An employer has the right to expect that employees conduct themselves toward each other in a manner that does not interfere with the efficient conduct of the business.  However, not all examples of bad or inharmonious relations with fellow employees are misconduct.  To be misconduct, the worker's actions must be willful.  

It is not realistic to expect a worker to have perfectly harmonious relations with fellow employees all the time.  Occasional disputes and antagonism are normal and to be expected.  Some examples of discordant relations with fellow employees are so flagrant as to be misconduct on the first occurrence, such as assault or stealing from fellow employees.  However, in most cases --- such as agitation, annoyance, or uncooperative attitude --- it must be shown that the worker persisted in the conduct after warnings. 

An employer has the right to expect that such respect be accorded a supervisor so that a supervisor's authority will not be undermined. Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988. 

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

It is safe to say, Mr. Pumphrey and Mr. deMarban did not get along. Added to this were basic misunderstandings between them. A decisive misunderstanding concerned taking photographs by reporters. The disputed evidence on this point reveals that while reporters for the employer were expected to also be photographers, Mr. Pumphrey was himself unclear whether he had been relieved of those duties. Adding to this misunderstanding was the fact that reporters did not actually take many story related photographs. 

The emails occurring January 23 were critical to this case. They reveal that Mr. Pumphrey was advised by Mr. deMarban that he would be taking story related photographs; Mr. Pumphrey then found his camera broken; he was instructed to bring his camera in for Robert to repair. Mr. Pumphrey then expressed concern about Robert trying to repair his camera. Finally, he was (apparently) advised to clean out his desk. He did so. 

Mr. Pumphrey testified he received the last January 23rd email from Mr. deMarban to clear out his desk. Mr. deMarban testified he did not send the email. This Appeals Tribunal holds the weight of the disputed evidence is that Mr. Pumphrey received such an email. Furthermore, he had the right to rely upon it. The unambiguous meaning of that message was that Mr. Pumphrey was terminated. The only question then is whether this termination was of his own making.

Mr. Pumphrey’s concern for his camera seems sincere. But his obvious lack of cooperation on this subject provoked much of what followed. But in the end, as the above-mentioned Benefit Policy Manual suggests, a poor attitude is not necessarily misconduct. Mr. Schwankl was forthright in testifying that Mr. Pumphrey did a good job for the newspaper. He tried to renounce the actions previously taken by the employer. It is the holding of this Appeals Tribunal that Mr. Pumphrey had just enough justification to dispute taking photographs and the disposition of his camera to hold that his attitude did not rise to the level of insubordination. Thus, this Appeals Tribunal holds Mr. Pumphrey was dismissed but not for work-connected misconduct. A disqualification is not in order.  

DECISION

The February 24, 2003 determination is REVERSED.  Benefits are allowed for weeks ending February 1, 2003 to March 8, 2003 pursuant to AS 23.20.379 so long as Mr. Pumphrey has filed and is otherwise eligible.  Mr. Pumphrey’s maximum benefit entitlement is not reduced by three times his weekly benefit amount. He may again be ineligible for extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on May 28, 2003.


Michael Swanson


Hearing Officer

