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CASE HISTORY

The claimant appealed a March 20, 2003 determination that denies benefits under AS 23.20.378 and 8 AAC 85.357. The determination holding the claimant failed to satisfy availability for work requirements.

FINDINGS OF FACT

Exhibit 2 contains a facsimile of the March 20, 2003 availability to work determination under appeal. The determination states, in part:

 **** FACTS ****

 You were notified by mail of a mandatory orientation to reemployment services

 that was scheduled for 3/17/03 at 9:30 A.M.  You did not attend because you

 didn't get the notice in the mail.  You stated that your children pick up your

 mail and that might be the reason you didn't receive it.  You rescheduled your

 appointment for 4/7/03 at 9:30 A.M.

 **** LAW AND REGULATION ****

 AS 23.20.378, 8 AAC 85.357

 An individual may receive benefits or waiting week credit for a week if, for

 that week, the individual is able to work and available for suitable work.

 **** CONCLUSION OF FACTS ****

 You did not participate in the reemployment services program and you have not

 shown good cause for not participating.  You are not considered available for

 work for any week during which you do not participate. Therefore, you will not

 receive unemployment insurance benefits for the period beginning 03-16-2003 and

 ending 03-22-2003.

Exhibit 10, Page 1, contains a copy of the front of the window envelope in which the Tribunal mailed notice of the April 23, 2003 hearing to the claimant. Exhibit 10, Page 2, is a copy of the front of the notice of hearing. The notice uses the claimant’s address of record, which is the same address used for the determination under appeal.

Exhibit 10, Page 1, contains a stamp showing the postal service initially delivered the notice of hearing to an incorrect zip code. The exhibit supports the claimant’s testimony that establishes the postal service frequently delivers her mail to incorrect towns and she incorrectly receives in her post office box mail that should have been delivered to other post offices having a different zip code. 

The claimant has complained to her local postmaster about the mail delivery problems. The postmaster’s response has been that mail sometimes gets misdirected and the misdirections are out of her control.

The claimant’s testimony establishes the postal service never delivered to her address a notice advising that she was scheduled for a mandatory reemployment services orientation on March 17, 2003. The claimant missed that orientation because she never received advanced notification of it.

PROVISIONS OF LAW

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department . . . .

8 AAC 85.357 provides, in part:


(a)
A claimant is not available for work for any week in which the claimant fails to participate in reemployment services if the claimant has been determined by the director likely to exhaust regular benefits and need reemployment services, unless the claimant has



(1)
completed the reemployment services; or



(2)
has good cause under (b) of this section for failure to participate in the reemployment services.


(b)
The director shall find that a claimant has good cause for failure to participate in reemployment services or related services under (a) of this section if the cause would lead a reasonable and prudent person not to participate in those services and the claimant took the actions that a reasonable and prudent person would take in order to participate.  A claimant no longer has good cause when the cause preventing participation ends.  Good cause includes



(1)
circumstances beyond the claimant's control;



(2)
circumstances that waive the availability for work requirement in AS 23.20.378;



(3)
attendance at training approved under AS 23.20.382 and 8 AAC 85.200; and



(4)
referral to reemployment services that the director determines was made incorrectly.

CONCLUSION

The hearing record fails to create a presumption that the postal service delivered the notice for a March 17, 2003 orientation to the claimant’s address of record. The claimant’s testimony supported by a hearing exhibit is sufficient to establish the postal service never delivered the notice. Lack of adequate notice provided the claimant good cause for missing the orientation. The determination under appeal will be reversed.

DECISION

The March 20, 2003 availability for work determination is REVERSED. Benefits are allowed for the week ending March 22, 2003, if the claimant is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 25, 2003.


Stan Jenkins


Hearing Officer

