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CASE HISTORY

The employer timely appealed a determination issued on March 5, 2003 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Kilmer last worked for APCOA/Standard Parking, Inc. during the period December 23, 2002 through February 15, 2003. She earned $11 per hour for full-time work as a supervisor. Ms. Kilmer was discharged effective February 19 for her failure to work through her resignation period.

On or about February 15, Ms. Kilmer submitted a two-week resignation notice to the employer. On February 16, she refused to work with another supervisor. On February 19, Ms. Kilmer failed to report to work or call in. Her scheduled start time was 6:45 a.m.

Exhibit 5 is a summary of a telephone conversation between an Anchorage Call Center representative and Ms. Kilmer. Ms. Kilmer indicates she went to the emergency room sometime during the evening of February 18. Exhibit 7 indicates Ms. Kilmer received prescription drug instructions on February 19 at 3:57 a.m.

At about 2:30 p.m. on February 19, Ms. Kilmer called her employer to advise she had been in the hospital for an allergic reaction to swordfish. She indicated the doctor said she could not work for two weeks because she had welts and could not talk. Mr. Butler, general manager, told her she sounded fine and asked if she could walk. 

Ms. Kilmer agreed she could walk and get around. Mr. Butler decided to fire her because she would not work out her two weeks notice.

During the hearing, Mr. Butler indicated that he chose to discharge Ms. Kilmer because of attendance problems. Ms. Kilmer had been late or left early from work without permission eleven times. She was counseled twice and told she needed to be at work on time. The most recent late occurrence was on February 15. Ms. Kilmer knew her job was in jeopardy.

Mr. Butler admits if Ms. Kilmer could have worked within a day or so of February 19, he would have counseled her again and allowed her to work out her resignation period.

Exhibit 9 is a copy of a doctor’s note signed by Richard Navitsky, M.D. Dr. Navitsky indicates that Ms. Kilmer was treated in the Providence emergency room on February 19 and “may return to work (on) 2/21/03.” The fax identifier at the top of the page reads, “FEB-19-03 WED 15:04 ANCH JOB CENTER MIDTOWN FAX NO. 907 269 4789 P.01.”

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes that the employer discharged Ms. Kilmer because she would not work the remaining two weeks in her resignation notice period. Although the employer may have multiple causes to discharge Ms. Kilmer for her attendance problems, the Tribunal must look to the final reason for the discharge. In this case, the discharge resulted from Ms. Kilmer’s statement on February 19 that she would not work for two weeks.

Ms. Kilmer knew when she spoke to her employer that she could have returned to work on February 21. She did not have good cause to tell her employer she could not work for two weeks. Ms. Kilmer’s failure/refusal to work resulted in her discharge for misconduct connected with the work.

DECISION
The determination issued on March 5, 2003 is REVERSED. Benefits are denied for the weeks ending February 22, 2003 through March 29, 2003. Ms. Kilmer’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 25, 2003.
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