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CASE HISTORY

Mr. Clay timely appealed a March 13, 2003 determination that denied him benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work or he voluntarily quit work without good cause.


FINDINGS OF FACT
Mr. Clay began work for the employer October 1999. He worked at the Base Exchange furniture store and warehouse. His duties were to load and unload furniture, make delivers, and do other work as assigned. His immediate supervisor was Ms. Avery, the store manager. 

Mr. Clay had repeated attendance problems. He had been warned about his attendance and that he could be dismissed over the problem. On Sunday February 9, 2003 Mr. Clay and a friend drove from Fairbanks to Palmer to pick up an automobile. On Exhibit 5 the employer noted that the furniture store was closed on Saturday due to the roads. Mr. Clay was scheduled to work on Monday at 10 a.m. He was delayed returning from Palmer because of continuing poor road conditions. 

Early Monday morning he called a coworker, Roger, at home. At around noon he called the store again. He advised Jack, another coworker, that he would be late. Although Ms. Avery was present at the store, he did not speak to her or another supervisor as required by company policy. Mr. Clay indicated at the hearing that he was “trying to get back.” 

The next day Ms. Avery advised Mr. Clay he would either be given a seven-day notice of termination or he could give his two-week notice of resignation. Mr. Clay chose the latter. Ms. Avery advised the hearing officer that Mr. Clay was a good worker other than his attendance problems.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker’s last suitable work voluntarily without good cause; or


(2)
was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .


CONCLUSION

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

The Division's Benefit Policy Manual  BPM, Sect. MC 15 states the following with regard absences or tardiness.

General

The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed.  

3.
Unexcused absence or tardiness


Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.)

Mr. Clay’s testimony was very forthright. However, the facts reveal that he was aware that his attendance was a problem for the employer, and that his job was in jeopardy. Still he left Fairbanks on Sunday in spite of poor weather conditions and for personal reasons. The prospect of not returning to Fairbanks in time for work the next morning must have been obvious. Yet he ignored the possible consequences. Also, on Monday, he did not speak directly to Ms. Avery when notifying the employer of his status. It is the conclusion of this Appeals Tribunal that Mr. Clay was terminated for work-connected misconduct. A disqualification must be imposed.


DECISION
The March 13, 2003 determination is AFFIRMED. Mr. Clay is denied benefits beginning with the week ending February 15, 2003 through the week ending March 22, 2003. His maximum payable benefits are reduced by three weeks, and future extended benefits may be jeopardized


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 28, 2003.
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