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CASE HISTORY

Mr. Gallagher timely appealed a determination issued on April 3, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Gallagher last worked for Airglas, Inc. during the period January 14, 2003 through March 10, 2003. He earned $11 per hour for full-time work as a laborer. Mr. Gallagher was discharged on or about March 13 or 14 for excessive absences.

On March 11, Mr. Gallagher’s car would not start. He called the employer and spoke to the receptionist (Rita) to advise of his situation. Mr. Gallagher called sometime mid-morning and indicated he might be in later if he got his car started. It did not start.

Mr. Gallagher talked to a coworker (Jay) the evening of March 11. Jay indicated he could give Mr. Gallagher a ride to work. The next day, Mr. Gallagher’s car again did not start. He waited until 

8:00 a.m. to try to call Jay, who had already left for work. The workday began at 7:00 a.m. Mr. Gallagher waited to call because he felt confident his car would start. He did not call the work site until mid-morning.

Mr. Gallagher did not call again until the following week. He called on or about March 17 to speak to the president, Wes Landes, who had left Mr. Gallagher a message on or about March 12. 

Mr. Gallagher had heard from his father (who also worked at Airglas) that he (Mr. Gallagher) was fired because the employer felt he (Mr. Gallagher) was not worth the hassle.

Mr. Gallagher was upset over the way the shop foreman treated him. He had written a letter of complaint, which the employer did not receive until March 11 or later. Mr. Gallagher did not give the employer an opportunity to rectify the situation. The foreman’s treatment was another reason Mr. Gallagher did not make a stronger attempt to get to work.

In February, Mr. Gallagher was warned if he was late again he could be discharged. The employer requires notice from the employee prior to 7:00 a.m. if the employee will be late or unable to work. 

Mr. Gallagher was aware of the employer’s rule. He did not call on March 13 or 14 because he had heard he would be or had been discharged and his car was still inoperable.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
A discharge resulting from a violation of an employer's rule is for misconduct if the rule was reasonable, the worker was aware of the rule, the worker willfully violated the rule, and the violation of the rule materially affected the employer's interest. ESD Benefit Policy Manual.

A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992.

The record establishes that Mr. Gallagher knew of the employer’s rule to contact the work site before 7:00 a.m. if he was to be late or miss work. Mr. Gallagher willfully violated that rule. That alone is sufficient to show misconduct.

Further, Mr. Gallagher failed to notify the employer of his absences the final two days of his last week of work. As note in Tolle, above, a worker is obligated to ensure notification to the employer. 

Based on the above, Mr. Gallagher was discharged for misconduct connected with the work.

DECISION
The determination issued on April 3, 2003 is AFFIRMED. Benefits are denied for the weeks ending March 15, 2003 through April 19, 2003. Mr. Gallagher’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 30, 2003.
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