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CASE HISTORY

The claimant, James M Toohey, appealed a March 11, 2003 determination that denies benefits under AS 23.20.379. The issue is whether, under AS 23.20.379(a), the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Toohey worked for this employer from 1999 until his last day, February 25, 2003 when he was terminated. Mr. Toohey worked as a floor manager for the employer. Part of his responsibilities was managing customer complaints, and also managing a sales crew of between four and six sales people. One of Mr. Toohey’s supervisors was Mr. Bailey, a desk manager. On Mr. Toohey’s last day of work he was directed to deal with a customer out on the showroom floor who was unhappy about a cracked windshield. 

Mr. Toohey attempted to negotiate a new windshield at a reduced cost to the customer. The customer was angry and would not sit down to discuss the matter. The customer finally walked away from Mr. Toohey and got in his vehicle, indicating he needed time to cool down. Mr. Toohey told the customer he would call him at home in a half hour.

As soon as the customer left, Mr. Bailey approached Mr. Toohey about letting the customer leave unhappy, which is against company policy. He thought Mr. Toohey had yelled at the customer. Mr. Toohey, in turn, believed he was unfairly berated by       Mr. Bailey in front of Mr. Toohey’s crew. An argument ensued with voices raised on both sides. It is not certain whether Mr. Bailey swore at Mr. Toohey. Mr. Donofrio, the general manager for the company overheard the conversation. He described it as loud and “red faced,” and that Mr. Toohey was confrontational. 

A meeting of the three men followed. Mr. Donofrio instructed   Mr. Toohey that he could not loose his temper with his supervisor, and that he needed to “get along” with his boss.   Mr. Toohey replied that as long Mr. Bailey continued to shout at him he would stand up for himself, “it was going to happen again.” 

At the hearing Mr. Toohey testified that Mr. Bailey shouted, and swore at his subordinates and pounded his fist on the table for emphasis. Therefore, Mr. Toohey did not consider himself singled out for this treatment. Although Mr. Donofrio believed Mr. Toohey may have actually properly dealt with the angry customer, he determined that Mr. Toohey was defiant at the meeting and terminated him.  

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.


(e)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next 51 weeks of unemployment following that week or until the individual has worked subsequent to the discharge from work and earned 20 times the insured worker's weekly benefit amount in employment covered under this chapter if the insured worker was discharged for commission of a felony or theft in connection with the work. In addition, the insured worker is not eligible for extended benefits under this chapter until the worker has requalified for benefits by meeting the earnings requirement in this subsection.
8 AAC 85.095 provides, in part:


(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done." Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.

“In a question of whether insubordination constitutes misconduct in connection with a claimant's work, it is only necessary to show that the claimant acted willfully against the best interests of the employer. Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.” Trumblee, Comm’r Dec. 01 1176, October 11, 2001.

The Employment Security Division's Benefit Policy Manual, in section MC 45.1 states, in part, as follows:

A. General

"Attitude toward employer" refers to the manner in which the worker performs the services.  Although the worker's dislike of the employer or the job may underlie a discharge, the discharge is not for misconduct unless the worker's attitude is shown in acts or statements against the employer's interest.  Subjective qualities of attitude, such as disloyalty, poor attitude, or lack of ambition are not misconduct unless they are displayed in specific concrete behavior that is itself misconduct.

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done."  In Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.

An employer has the right to expect that such respect be accorded a supervisor so that a supervisor's authority will not be undermined. Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988. 

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

The testimony was not disputed. Mr. Toohey was discharged for his conduct towards his immediate supervisor, Mr. Bailey and his refusal to change his behavior. Mr. Bailey’s method of management may not have been to Mr. Toohey’s liking, however, this Appeals Tribunal does not find it discriminatory or unlawful. Furthermore, Mr. Donofrio’s request for an improvement in      Mr. Toohey’s attitude towards his supervisor was a reasonable business decision. This Appeals Tribunal appreciates the difficulty such a working environment creates but even         Mr. Bailey’s reproach (of Mr. Toohey) was motivated by business and was not an improper use of authority.

Under 8 AAC 85.095, conduct may be considered "misconduct connected with the insured worker's work," but only if the conduct shows a willful and wanton disregard of the employer's interest. In the end, Mr. Toohey refused to tolerate his supervisor’s method of management. But it is the opinion of this Appeals Tribunal that at that point his behavior became insubordinate when he refused to try to get along with his supervisor. A disqualification was in order.

DECISION

The March 11, 2003 determination is AFFIRMED.  Benefits are denied for weeks ending March 1, 2003 to April 5, 2003 pursuant to AS 23.20.379.  Mr. Toohey’s maximum benefit entitlement is reduced by three times his weekly benefit amount. He may be ineligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 12, 2003.
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