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CASE HISTORY

Mr. Simmler timely appealed a determination issued on April 9, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Simmler last worked for Carlile Enterprises, Inc. during the period June 18, 2001 through March 20, 2003. He earned $17 per hour for full-time work as a mechanic. Mr. Simmler was discharged about mid-day on March 20 for excessive absences.

When Mr. Simmler returned from lunch on March 20, Joe (maintenance supervisor) told him that he (Mr. Simmler) had to leave the property immediately. He indicated that Steve (general manager) wanted Mr. Simmler to take his tools and go. Mr. Simmler was not told why he was being discharged.

As Mr. Simmler was packing and getting ready to punch out, Steve indicated he did not know why Mr. Simmler was being let go, that he had to talk to Joe. Mr. Simmler sent the owner an email several days later. The owner indicated the discharge was due to attendance issues and absences.

Mr. Simmler does not dispute that was ill or injured on occasion, but he always notified the employer. Until December 2002, he would come in late to work if he worked late the night before. It was an unwritten agreement between Joe and Mr. Simmler. In December, the employer issued a written warning advising Mr. Simmler he needed to be to work on time.

During the month of February 2003, Mr. Simmler recalled being late twice. Both times the employer was aware of the situation. Once was due to illness, the other due to his inability to get into the shop. No one was at the shop to let him in.

The employer did not appear for the hearing. Exhibit 7 is a summary of a telephone conversation wherein the employer alleges 

Mr. Simmler was four hours late to work on March 15. Mr. Simmler admits he was late to work, but contends he got there at 10:41 a.m. (start time was 7:00 a.m.). He was late because he took his daughter to the emergency room. Mr. Simmler called prior to his shift and left a message with a warehouse worker.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes Mr. Simmler was discharged for being late on March 15. In Gregory, Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner addresses attendance problems and states in part:PRIVATE 


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute  misconduct connected with the work. Benefit Policy Manual, Section 435-2.…

Mr. Simmler’s final tardiness was the result of his daughter’s illness. An illness is outside the control of the worker. A parent has a legal and moral obligation to ensure the safety and well-being of his child. Mr. Simmler contacted the employer prior to his shift starting time. 

The Tribunal does not dispute an employer’s ability to discharge an employee who cannot meet the employer’s attendance requirements. However, if an employee’s final incident is outside the worker’s control, the resulting discharge cannot be for misconduct unless the employer was not notified. Misconduct in this case has not been shown.

DECISION
The determination issued on April 9, 2003 is REVERSED. Benefits are allowed for the weeks ending March 29, 2003 through May 3, 2003, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 9, 2003.
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