Frost, Gregory L
03 0860
Page 2

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P. O. BOX 25509

JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 03 0860
Hearing Date: May 9, 2003

CLAIMANT:
EMPLOYER:
GREGORY L FROST
FOOD SERICES OF GAINESVILLE

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Gregory L Frost
None


ESD APPEARANCES:
None

STATEMENT OF THE CASE

On April 18, 2003, Mr. Frost timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Frost began working for Food Services of Gainesville as head cook on June 15, 2002. He last worked on March 10, 2003. At that time, he normally worked 4 days per week, 6-12 hours per day and earned $16.50 per hour.

Food Services of Gainesville was the contractor responsible for providing food services to the Coast Guard in a restaurant-type setting.  On March 5, Mr. Frost was given a 2-week termination notice from Mr. Griffin, kitchen manager, for numerous complaints from patrons regarding Mr. Frost’s attitude.

Six months before his discharge, Mr. Griffin had informed Mr. Frost of the company policy regarding the serving of food.  Patrons were allowed one main course.  If they were still hungry, they could pass through the line a second time for another main course, but were not allowed to have a free meal in a take-out container.

When Mr. Frost refused patrons a second main course the first time around, or free take-out, some of them became upset and complained to Mr. Griffin.  When Mr. Griffin was present in the serving line and witnessed Mr. Frost having trouble enforcing the policy, he did not support Mr. Frost, rather he approved the service of the extra food.

Mr. Griffin gave Mr. Frost one verbal warning regarding a patron complaint of having their food limited, but did not change the policy or tell Mr. Frost to no longer enforce it.

Mr. Frost believes patrons made their choice of when to eat based on when they thought they could get extra food, not in avoidance of an alleged bad attitude on his part.

Mr. Griffin terminated Mr. Frost one week earlier than scheduled.  Mr. Frost believes it was because of patron calls to his home complaining of his discharge because they liked his cooking.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

Mr. Frost was in the unenviable situation of having to enforce a company policy without the support of his manager.  This may have caused some patrons to think Mr. Frost had a bad attitude.  The employer did not attend the hearing or bring forth any evidence to support the contention that Mr. Frost had a bad attitude and that his attitude was affecting business. The record indicates the complaints against Mr. Frost were more against policy than any behavior of Mr. Frost.

It is the conclusion of the Appeal Tribunal that Food Services of Gainesville has not established it discharged Mr. Frost for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on April 10, 2003 is REVERSED. Mr. Frost is allowed benefits under AS 23.20.379 for the weeks ending March 22, 2003 through April 26, 2003 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on May 12, 2003.


Janne Carran


Hearing Officer

