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CASE HISTORY

The claimant appealed two April 17, 2003 determinations. One determination denies benefits, per AS 23.20.378, holding the claimant did not satisfy able and available to work requirements. The other determination holds, per AS 23.20.378, the claimant liable for a $720 overpayment covering the weeks ending March 3, 2003 through April 5, 2003.

FINDINGS OF FACT

Exhibit 2 contains a facsimile of the April 17, 2003 able and available to work determination under appeal. The determination states, in part:

**** FACTS ****

Your employer reported you have not been available for work due to lack of

 childcare. You reported in the beginning of March 2003 you refused available

 work because of childcare problems and a restricted driver's license.

 **** LAW AND REGULATION ****

 AS 23.20.378, 8 AAC 85.350 and 8 AAC 85.354

 An eligible individual may receive benefits or waiting week credit if, for that

 week, that individual is able to work and available for suitable work.

 **** CONCLUSION OF FACTS ****

 Under the law, in order to be eligible for unemployment insurance benefits, you

 are required to be available for full-time work during each week that you claim

 for benefits.  You have not met this requirement. Benefits are therefore denied

 beginning 03-02-2003. This disqualification will end when you are available for full-time work.

The claimant works as an on-call substitute teacher for the Nome Public Schools (“NPS”). The claimant is not certified to teach in Alaska. However, the claimant has a Bachelor of Science degree in economics and business from UCLA. 

During the hearing, the claimant contended that he refused substitute teacher work with NPS on one, or two, or not more than three dates during the weeks ending March 8, 2003 through April 12, 2003. The claimant contends he cannot remember the specific dates he refused substitute teacher work.

Exhibit 6 is a copy of notes apparently made by an unemployment insurance call center representative of telephone conversations. The notes indicate that on April 15 one NPS representative reported to the call center that around the end of February 2003 NPS received a child support garnishment order from another state and since then the claimant refused to work. Another note indicates that a different NPS representative reported the claimant has been turning down substitute teacher job offers contending he has childcare and tap dance conflicts.

The call center notes in the hearing record do not determine what dates the claimant refused substitute teacher work with NPS. The record fails to show even the week in which the claimant refused work.

The claimant’s testimony establishes that NPS might not call him for substitute teacher work for several weeks in a row because NPS went down a substitute name list when calling. After a substitute teacher accepted or rejected a job offer, it could take a couple of weeks or so for the substitute’s name to come up again for dispatch to work.

The April 17, 2003 overpayment liability determination holds the claimant liable to repay $720 for the weeks ending March 8, 2003 through April 5, 2003. The claimant is uncertain what he received in benefits for those weeks. The hearing record does not contain check or direct deposit evidence to establish what the claimant was paid for each of those weeks.

The hearing record contains printouts of the claimant’s telephonic claim filing responses for the weeks ending March 8, 2003 through April 12, 2003. The printouts indicate that for each of those weeks the claimant answered “No” to the claim question that asked:

Did you miss work, or refuse a job offer, or job referral?

The claimant contends that looking at the wording of the claim question above he did not feel that refusing on-call substitute teacher work was actually refusing a job offer so he answered “No” to the question.

The claimant contends he refused NPA substitute teacher work due to lack of childcare. He has tried, but has been unable to secure, reliable full-day childcare for his one-year-old and part-day childcare for his five-year-old who gets home from kindergarten around 1:30 p.m. each day.

PROVISIONS OF LAW

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

(f) In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter
CONCLUSION

The hearing record shows the matter under appeal is not ready for a decision due to incomplete evidence and unresolved issues.

The first fact to determine is when the claimant’s childcare problems first caused him to start refusing offers of work and raising availability for work questions under AS 23.20.378. The hearing record lacks that information. The matter must be remanded for additional investigation and determination.

The claimant’s “No” answers to claim questions asking “Did you miss work, or refuse a job offer, or job referral?” raise questions of suitable work refusals under AS 23.20.379 that apparently have not yet been addressed by an unemployment insurance office. Suitable work refusals were not issues scheduled for this hearing. They must be remanded for investigation and determination.

The claimant’s “No” answers to claim questions asking “Did you miss work, or refuse a job offer, or job referral?” also raise questions of fraudulent claim filings under AS 23.20.387 that apparently have not yet been addressed by an unemployment insurance office. Fraudulent claim filings were not issues scheduled for this hearing. They must be remanded for investigation and determination.

The claimant’s hearing testimony suggests a possible way for NPS to determine the days or at least the weeks in which the claimant refused substitute teacher work. NPC may be able to narrow down the dates by comparing employment dates of names just before the claimant’s name on the substitute teacher list with employment dates of names just after the claimant’s name.

Benefit payments paid directly to the claimant, whether any of those payments are reduced by child support garnishments or tax withholdings, and whether payments are rendered overpaid by fraudulent claims impact liabilities for overpayments and penalties under AS 23.20.390. That matter will be remanded for investigation and determination.

DECISION
The April 17, 2003 availability for work determination issued under AS 23.20.378 and the April 17, 2003 overpayment liability determination issued under AS 23.20.390 are REMANDED to BPC for investigation and determination. In its determination, BPC must resolve suitable work refusal issues arising under AS 23.20.379 and fraud issues arising under AS 3.20.387 as a result of facts involving the refusals of substitute teacher work.

Benefits remain denied beginning with the week ending March 8, 2003 and continuing indefinitely while pending the remand determination by BPC. The claimant will have new appeal rights from the new determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 14, 2003.
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